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I. ISSUE PRESENTED FOR REVIEW
ISSUE #1
38 U.S.C. §5103A(a)(1) requires the Secretary “assist a claimant in obtaining
evidence to substantiate the claim”.
The Secretary denied Mr. Martinez’s claim for service connection of sleep apnea by
relying on a VA medical opinion finding PTSD did not cause sleep apnea. The Secretary did
not give Mr. Martinez a copy of the opinion before relying on it to deny the claim.
Did the Secretary violate the duty to assist when it did not give Mr. Martinez a copy
of a medical opinion before relying on it to adjudicate a benefits claim?
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ISSUE #2
Determining how much process is due a veteran under the 5th Amendment requires
consideration of the degree of potential deprivation, the fairness and reliability of existing
procedures, and the public interest.
Mr. Martinez was potentially deprived of over $100,000 in past-due compensation
when the Secretary failed to give him a copy of a medical opinion he relied on in denying
benefits. Before that denial, 6 written requests for the C-file, a petition for writ of
mandamus to this Court, and two standing disclosure authorizations on the Secretary’s
own form failed to produce the opinion on which the Secretary relied in the denial. The
Secretary’s current process promotes an inefficient judiciary and affords veterans who stood
against our nation’s enemies less process than that due those accused of being her enemies.
Does the Due Process clause of the 5th Amendment require the Secretary to give Mr.
Martinez a copy of the material intended to be relied on to adjudicate a veteran’s claim for
benefits?

2

II. STATEMENT OF THE CASE.
A. Jurisdictional Statement.
The Court’s jurisdiction flows from 38 U.S.C. §7252(a), which grants it exclusive
jurisdiction to review Board decisions.
B. Statement of the Case and Relevant Facts.
Mr. Martinez served on active duty in the US Army from January 20, 1969, through
December 8, 1970; he had an additional sporadic 7.8 years of active federal service in the
Army National Guard between 1970 and 1995. R. at 640, 778, 780, 2024.
Mr. Martinez claimed service connection of his sleep apnea on April 14, 2005. R. at
3380. The Secretary denied the claim in November 2006. R. at 2815 – 2817, 2828 – 2829,
2830 – 2836. Mr. Martinez noticed his disagreement in July 2007. R. at 2689 – 2690. The
Secretary issued a SOC in 2008 and a Supplemental SOC in August 6, 2009. R. at 2332 –
2352, 2148 – 2157. Mr. Martinez timely perfected his appeal. R. at 2281.
The BVA remanded the appeal in February 2010 for development of service records
and readjudication of the sleep apnea claim, among others. R. at 2080 – 2097. The
Secretary provided neither exam nor opinion for the sleep apnea claim yet continued his
denial through a November 2011 SSOC. R. at 1716 - 1734. The BVA again remanded the
appeal in April 2012, this time to procure private medical records related to Mr. Martinez’s
sleep apnea. R. at 1686 – 1700; accord, R. at 1692, 1735, 1759, 1929. The Secretary
continued his denial through an October 2013 SSOC. R. at 1390 – 1398.
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In January 2014, the BVA’s 3rd remand of the sleep apnea claim ordered the Secretary
to perform a nexus exam and issue a medical opinion. R. at 1324 – 1343, 1342. In February
2014, the VA requested an exam for the sleep apnea claim. R. at 1287 - 1290. In March
2014, a VA nurse practitioner opined Mr. Martinez’s PTSD did not cause his sleep apnea,
but it “does aggravate or increase severity of the apnea.” R. at 1255, 1254 – 1257. The
Secretary believed, without explanation, that these 2 statements contradicted each other,
and developed another exam and opinion in January 2016; a clinical neuropsychologist
agreed Mr. Martinez’s PTSD did not cause his sleep apnea but remained silent on whether
it aggravated his sleep apnea. R. at 499 – 506. The neuropsychologist did add “increasing
fat” worsened Mr. Martinez’s sleep apnea. Id.
The Secretary continued his sleep apnea denial through a May 2016 SSOC. R. at 235
– 254. Mr. Martinez submitted his written argument in support of his claim for service
connection on November 3, 2016. R. at 35 - 41.
The BVA issued its decision denying service connection for sleep apnea in January
2017. R. at 2 – 32. The BVA found, without explanation, “…the [sleep apnea] examinations
to be adequate for decision-making purposes”, and “consistent with and responsive to the
January 2014 Board remand directives”. R. at 7, 9. The BVA relied on the January 2016
opinion as the only “competent evidence of record pertinent to th[e] question” of whether Mr.
Martinez’s sleep apnea is secondarily related to his service-connected PTSD. R. at 11.
The Board relied on the March 2014 and January 2016 opinions “in the aggregate, as
probative evidence that it is not at least as likely as not that the Veteran’s sleep apnea is
4

proximately due to, caused by, or aggravated by his service-connected PTSD.” R. at 13. The
Board considered and rejected multiple medical abstracts pertaining to any relationship
between PTSD and sleep apnea. R. at 14-16.
Prior to the BVA deciaion, Mr. Martinez’s representatives spent approximately 2
years trying to get a copy of his claims file (C-File) before a final denial of his benefits. First,
in April 2013, his VSO representative sought a copy of the C-File. R. at 1603. There is no
evidence of a response or proof that the file was ever delivered.
In December 2013, before the VA developed any sleep apnea medical opinion Mr.
Martinez hired an attorney. R. at 1352, 1354 – 1358, 1359 – 1360. He also submitted a
standing disclosure authorization on the Secretary’s own form, allowing “ongoing”
disclosure to his attorney of information pertaining to his VA record. R. at 1352. On
December 6, 2013, his attorneys submitted a Freedom of Information Act “FOIA” request
for Mr. Martinez’s C-File, along with a waiver of the Privacy Act protections in his VA Form
21-22a.1 R. at 921 - 926.
On April 10, 2014, Mr. Martinez’s attorney made a second request for the C-File under
the FOIA. R. at 927 - 934. The Secretary’s April 21, 2014, response acknowledged the
request and re-characterized it as a “request for the veteran’s records under the Privacy Act

In the fine print of the “Conditions of Appointment section of the VA’s Form 21-22a is the
following language: “I authorize VA to release any and all of my records (other than as
provided in items 9 and 10) to that individual appointed as my representative…”. R. at 924.
1
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of 1974”. R. at 997.2 The Secretary indicated the file was at the Appeals Management
Center, where the request was allegedly forwarded. Id.
On August 14, 2014, Mr. Martinez’s attorney made a third FOIA request for the CFile. R. at 935 - 936. The Secretary responded the request had been received and approved,
no records were included, but he would handle the production “on a priority basis”. R. at
871.
On October 15, 2014, Mr. Martinez’s attorney made a fourth C-File request under the
FOIA. R. at 876. His attorney forwarded the request to the Regional Office director on
October 20, 2014. R. at 937 - 938. The Secretary did not respond.
On November 24, 2014, Mr. Martinez’s attorney made a fifth request for the C-File
under the FOIA. R. at 939 - 942. The Secretary did not respond.
On February 23, 2015, Mr. Martinez filed a petition for writ of mandamus with this
Court, seeking production of his C-File. R. at 889 - 907. The Secretary’s attorney had
difficulty getting his client to provide reasons for the delay in producing a C-File. R. at 887888. The Secretary acknowledged the request for Mr. Martinez’s claims file on March 13,

This re-characterization of a FOIA request to a so-called “Privacy Act request”, which may
be unlawful, seems to enable the Secretary to dodge strict FOIA response times: nonexempt records responsive to a FOIA request must be produced within twenty (20) calendar
days. 5 U.S.C. § 552(a)(6)(i). However, to enforce that statute, a veteran must expend
months and thousands of dollars in attorney fees filing a FOIA lawsuit Federal District
Court. 5 U.S.C. §552(a)(4)(B). Congress imposed no statutory time limit to respond to a socalled “Privacy Act Request”. 38 U.S.C. § 552a(d)(1). While the interplay between the
Privacy Act and FOIA is outside this court’s jurisdiction, Mr. Martinez notes it to show the
bureaucratic gauntlet he must navigate to simply see the government’s evidence against his
benefits claim.
2
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2015. R. at 824, 825. He re-characterized the FOIA request as a Privacy Act request, and
allegedly forwarded it to the New York Regional Office. R. at 824.
The Secretary’s first action to prepare the file for disclosure to Mr. Martinez is March
17, 2015 – nearly 2 years after his first request in April 2014. R. at 883. The RBA includes
no proof the Secretary ever produced a C-File to Mr. Martinez and his attorney; the VA
Office of General Counsel FOIA Appeals office did allege they sent something to the
attorney on March 19, 2015, but nobody knows what that was.3
On/about September 7, 2015, Mr. Martinez submitted another standing disclosure
authorization. R. at 782.
Neither the BVA nor the Secretary gave the veteran or his attorney an opportunity to
see the January 2016 opinion before the BVA denied Mr. Martinez’s claim for service
connection. The first time Mr. Martinez and his attorney saw the adverse January 2016
opinion was in reviewing the RBA served in this appeal.

The March 19, 2015, letter is attached as Appendix A, hereto, pursuant to CAVC Rules of
Practice and Procedure 28(i), 30(a). There is no evidence in the RBA or in the cover letter
what was and what was not included in this alleged production. Mr. Martinez’s attorneys
did not refer to the favorable March 2014 medical opinion in their argument for service
connection in November 2016, lending support to the likelihood the exam opinion and other
evidence was not included. Regardless, it is believed to be undisputed that the adverse
January 2016 opinion, on which the BVA clearly relied in denying service connection of
sleep apnea, was not delivered to Mr. Martinez or his attorney until production of the RBA
in this appeal.
3
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III. SUMMARY OF THE ARGUMENT.
This case is not about the need for a medical opinion to make a decision on Mr.
Martinez’s sleep apnea service connection claim. The parties do not dispute that a nexus
opinion was necessary to decide the claim, nor do they dispute one was developed by the
Secretary. The dispute in this appeal is whether the Secretary is required to give Mr.
Martinez a copy of the medical opinion he developed before deciding the claim.
Mr. Martinez argues Congress was clear: the Secretary’s duty to assist is fulfilled
only when the veteran obtains – takes hold of – a medical opinion developed by the
Secretary. The Secretary is expected to argue he has no affirmative duty to give Mr.
Martinez evidence he develops in his claim before he decides the claim.
First, Mr. Martinez argues Congress’s simple and clear language resolves the
dispute between the parties: Congress required the Secretary assist him in obtaining, or
taking hold of, a medical opinion developed by the Secretary. He shows how the Secretary’s
regulation “parroting” Congress reinforces his argument. Should the Secretary introduce a
new interpretation of the statute or regulation in response, the Gardner presumption is the
controlling interpretive rule; Auer deference should not extend to any interpretation the
Secretary offers.
Second, Mr. Martinez argues that where he suffers enormous potential personal and
financial deprivations, where six requests a petition for writ of mandamus to this Court, and
2 “ongoing disclosure” authorizations on the Secretary’s own form were not enough to
ensure the Secretary gave him a copy of the medical opinions necessary to decide his case,
8

and where the public has a strong interest in both an efficient judiciary and a benefits
process that extends no less process to the veterans who stood against our nation’s enemies
than is extended to those accused of being her enemies, the 5th Amendment’s due process
clause requires the Secretary to disclose to the veteran all of the material relied upon before
deciding a claim.
This right is so basic its violation can never be harmless.
IV. STANDARD OF REVIEW.
This Court interprets statutes and resolves constitutional matters de novo, without
deference to the BVA. 38 U.S.C. § 7261; see, Lane v. Principi, 339 F.3d 1331 (Fed. Cir. 2003);
Reeves v. West, 11 Vet. App. 255 (1998). Because the right of access to government evidence
supporting deprivation of a protected property is so basic, its violation can never be treated
as harmless error. Chapman v. California, 386 U.S. 18, 23-24 (1967).
V. ARGUMENT.
1   A plain reading of Congress’s command that the VA “assist a claimant in
obtaining evidence” means the Secretary must give the evidence to the
claimant.
1.1   38 U.S.C. §5103A(a)(1) requires the Secretary “assist a claimant in
obtaining evidence to substantiate the claim”.
Congress plainly stated the Secretary’s duty to assist claimants:
“The Secretary shall make reasonable efforts to assist a claimant in obtaining
evidence necessary to substantiate the claimant’s claim for a benefit under a
law administered by the Secretary.” 38 U.S.C. § 5103A(a)(1).

9

The duty has four major aspects. The first focuses on the degree of effort the
Secretary must expend to fulfill the duty: “[t]he Secretary shall make reasonable efforts”.
The second focuses on the goal of the duty: “to assist a claimant in obtaining evidence”. The
third aspect limits that goal to evidence “necessary to substantiate the claimant’s claim”.
The fourth aspect limits the scope of the duty to “a benefit under a law administered by the
Secretary.” 38 U.S.C. §5103A(a)(1).
This appeal involves the second aspect, the goal of the duty to assist. Specifically, Mr.
Martinez argues Congress meant what it said when it required the Secretary to fulfill a
legal duty “to assist a claimant in obtaining evidence”. Id.
This is a matter of first impression: Mr. Martinez asks the Court to decide that the
phrase “assist a claimant in obtaining evidence” means the Secretary must give a copy of a
VA medical opinion necessary to decide the claim. Mr. Martinez intends to seek panel
review4 and a precedential decision. Frankel v. Derwinski, 1 Vet App. 23 (1990).
He argues the meaning of the word “obtain” is plain, and in the context of the rest of
its sentence, the statute, and the textually defined purpose of the statute, the Secretary can

CAVC Rule 35(b) allows a request for panel decision after a single judge affirmance of the
BVA decision. Neither that rule nor any statute, court rule, policy or procedure prevents a
screening judge from deciding a particular matter instead warrants a panel. Accord,
Internal Operating Procedures Section I(b), at page 1.
4
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only fulfill his duty “to assist a claimant in obtaining evidence” when he gives that evidence
to the claimant.
1.2   Congress used plain English: unless the claimant has received the
evidence, the Secretary has failed to “assist a claimant in obtaining
evidence”.
Statutory interpretation begins and ends with the pain language of a statute,
derived from the text and its structure. Myore v. Nicholson, 489 F. 3d 1207 (Fed. Cir. 2007).
This first step requires deciding “whether the language at issue has a plain and
unambiguous meaning with regard to the particular dispute in the case.” Barnhart v.
Sigmon Coal Co., Inc. 534 U.S. 438, 450 (2002)(internal quotation marks omitted). Unless
defined in another way, “…words will be interpreted as taking their ordinary, contemporary
common meaning.” Perrin v. U.S., 444 U.S. 37, 42 (1979).
Congress’s stated the Secretary’s duty is to assist claimants in obtaining evidence:
“The Secretary shall make reasonable efforts to assist a claimant in obtaining
evidence necessary to substantiate the claimant’s claim for a benefit under a
law administered by the Secretary.” 38 U.S.C. § 5103A(a)(1).
The phrase “in obtaining” is not separately defined in the statute, but it does have a
plain and common meaning. 38 U.S.C. §5103A(a)(1). Every major dictionary defines the
word “obtain” as getting or acquiring something. Merriam Webster and the Cambridge
dictionaries define the transitive verb as meaning to “gain or attain usually by planned

11

action or effort”.5 The Oxford dictionary has a specific definition when the verb is used, as it
is in 38 U.S.C. §5103A(a)(1), with an object: to “Get, acquire or secure (something)”.6 Even
the Latin root of the word obtain is clear and unambiguous, as its root verb is “obtinere”,
meaning to “take hold of”. See e.g., “obtinere”, found at http://latindictionary.net/search/latin/obtinere (last visited March 1, 2018). Looking only at the plain
English usage of the phrase “assist a claimant in obtaining evidence”, Congress’s intent was
clear: to fulfill the Secretary’s “duty to assist [a veteran] in obtaining evidence”, he must
“assist [a veteran] in [getting] evidence”: a veteran cannot obtain that which he does not get.
Congress’s grammatical phrasing reinforces the plain meaning of its chosen words.
Congress could have written the phrase differently, giving the Secretary a duty to “assist a
claimant by obtaining evidence”. Congress might have required the Secretary “assist a
claimant and obtain evidence for the claimant.” Each of these phrasings would have
suggested the Secretary’s duty to assist was fulfilled merely by procuring for himself
evidence in support of a claim or by putting evidence in a claims file. Instead, Congress used
specific phrasing, focusing the Secretary’s action – his requirement to assist in obtaining –
on the object of that assistance: the claimant. Congress’s word choice was clear: it wanted
the Secretary to help veterans “get” or “take hold of” evidence supporting their claims.7

“Obtain.” Merriam-Webster.com. Merriam-Webster, n.d. Web. 20 Feb. 2018; “obtain.”
https://dictionary.cambridge.org., last visited 1 Mar. 2018.
6 “Obtain.” https://en.oxforddictionaries.com, last visited 1 Mar. 2018.
7 Because “the statutory language is unambiguous [the court] need not consult the
legislative history.” Mulder v. McDonald, 805 F.2 1342 (Fd. Cir. 2015). That said, the
VCAA’s legislative history does not explain Congress’s choice of words or phrasing. See e.g.,
5
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This theme of helping a veteran – a theme of mutual help – is woven throughout
§5103A. See, 38 U.S.C. §5103A(c)(1)(B)(the VA’s duty to procure certain medical records
requires the claimant to help by providing sufficient information); §5103A(b)(4)(claimants
urged to submit relevant records unless it burdens a claimant); §5103A(B)(2)(A)(specific
notice to veteran when duty cannot be fulfilled); Wood v. Derwinski, 1 Vet. App. 190, 193
(1992)(“[t]he duty to assist is not always a one-way street.”)
The theme of “help” rendered by the Secretary to a claimant is also clear from the
simple phrasing of the statutory section title: the duty to assist. 38 U.S.C. §5103A. Congress
did not title the section “Duty to Prove”. Nor did it title it the “Duty to Procure”, or the “Duty
to Develop the Record”, or the “Duty to Get Evidence on Behalf of the Claimant”, or the
“Duty to Put Evidence in the Claims File”, or the “Duty to Get Evidence to the BVA”.
Congress’s section title makes clear the Secretary’s duty is to assist the claimant towards
the goal of obtaining – taking hold of – evidence.
Applied to Mr. Martinez’s claim, the Secretary developed medical opinions in
January 2016 and March 2014 to determine whether Mr. Martinez’s sleep apnea was
secondary to his service-connected PTSD. The Secretary had a duty to assist Mr. Martinez
in obtaining that evidence. Mr. Martinez never obtained the opinions because he never
physically “took hold of” the opinions. He never physically took hold of them because the

H.R. Rep. 106-781 (July 24, 2000), attached as Appendix B, hereto, pursuant to CAVC
Rules of Practice and Procedure 28(i), 30(a).
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Secretary never gave them to him. The Secretary failed his duty to assist Mr. Martinez by
blocking him from seeing copies of the opinions necessary to decide his claim.
Here, the fulfillment of the Secretary’s legal duty to assist Mr. Martinez is as simple
as it is plain: give him a copy of the evidence necessary to decide his claim.
1.3  Even if “obtain” is ambiguous, rules of interpretation guide the
Court.
As argued above, the words of §5103A(a)(1) are plain and clear; a statute is only
ambiguous if the text does not “directly address[] the precise question at issue”. National
Assn of Home Builders v. Defenders of Wildlife, 551 US 644 (2007), quoting Chevron U.S.A.,
Inc., v. NRDC, 467 U.S. 837 (1984). Because the precise question in this case – does the
Secretary’s duty to “assist a claimant in obtaining evidence” requires him to give Mr.
Martinez a copy of the evidence the Secretary develops – is directly addressed by the plain
words of the statute, there is no ambiguity.
Should the Secretary assert an ambiguity in the statutory language at issue, Mr.
Martinez intends to argue in his reply brief for application of any rule of construction or
interpretation which might aid the Court in resolving that alleged ambiguity. Mr. Martinez
cannot present these arguments in his original brief, as he is unaware of any alternate or
ambiguous interpretation of the statutory language the Secretary might intends to assert. 8

The Secretary framed his defense by relying on the CAVC precedential opinion in Pricket
to relieve him of any affirmative duty to produce a copy of a medical exam opinion as part of
the Secretary’s duty to assist. But see, Pricket v. Nicholson, 20 Vet. App. 370 (2006). In
Pricket, the Court interpreted 38 U.S.C. §7109, which predates §5103A, and held the BVA
8
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Any ambiguity the Secretary asserts is inherently suspicious. After passage of
§5103A(a)(1), the Secretary issued a regulation which, in relevant part, parrots the statute
and reinforces Mr. Martinez’s assertion that the language at issue is plain and clear:
“(c) VA’s duty to assist claimants in obtaining evidence.
Upon receipt of a substantially complete application for benefits, VA will make
reasonable efforts to help a claimant obtain evidence necessary to substantiate
the claim.” 38 C.F.R. §3.159(c)(August 29, 2001)(emphasis in italics added).
In interpreting any alleged ambiguity in §5103A(a)(1), the Secretary’s own
regulation, or any interpretation of it offered by the Secretary in his response, is not entitled
to deference: “[T]he existence of a parroting regulation does not change the fact that the
question here is not the meaning of the regulation but the meaning of the statute.” Gonzales
v. Oregon, 546 U.S. 243, 257 (2006); accord, Christensen v. Harris County, 529 U.S. 576 587
– 588 (2000); Lopez v. Terrell, 654 F.3d 176 (2nd Cir. 2011)(“where the regulation…does not
speak to the statutory ambiguity at issue, Chevron deference is inappropriate”).
The Secretary’s decision to parrot §5103A(a)(1) bolsters Mr. Martinez’s argument
that the meaning of “assist a claimant in obtaining evidence” is clear. If the Secretary
suspected uncertainty in Congress’s words, he could have issued a regulation to restore
certainty. He did not.

has no Thurber-Austin duty to provide a copy of a medical opinion procured by the BVA.
Thurber v. Brown, 5 Vet. App. 119 (1993); Austin v. Brown, 6 Vet. App. 547 (1994);
contradistinguish, 38 U.S.C. §5103A, Pub. L. 106-475, §3(a), 114 Stat. 2097 (November 9,
2000). Mr. Martinez argues Pricket does not apply to his appeal; to the extent the Secretary
argues for Pricket’s application, Mr. Martinez asks the Court to over-rule it.
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1.3.1  The Gardner presumption controls the resolution of
any interpretive doubt.
Should the Court find the Secretary’s own regulation is not clear, the Court would
need to resolve the ambiguity using statutory construction canons.
While noting Gardner is not a true textual interpretation canon as it speaks more to
the spirit of the law than its letter, it is the controlling rule in this case; where there is
“interpretive doubt”, 38 U.S.C. §5103A(a)(1) should be liberally construed to protect or
benefit the veteran. Brown v. Gardner, 513 U.S. 115 (1994), citing King v. St. Vincent’s
Hospital, 502 U.S. 214 (1991); but see, Fishgold v. Sullivan Drydock & Repair Corp., 328
U.S. 275, 285 (1946)(“…legislation is to be liberally construed for the benefit of those who left
private life to serve their country in its hour of great need”); Boone v. Lightner, 319 U.S. 561
(1943)(“Soldiers’ and Sailors’ Civil Relief Act is always to be liberally construed to protect
those who have been obliged to drop their own affairs to take up the burdens of the nation”).
The Secretary has offered no formal interpretation of the language at issue in the
statute in this case. Should the Secretary assert some interpretation of the language at
issue in the course of the appeal, Mr. Martinez respectfully reserves the right to challenge
the interpretation on any grounds available.9

Mr. Martinez footnotes examples of challenges to interpretations the Secretary may first
advance in a response brief. He does this not to downgrade their importance, but to avoid
cluttering the body of his brief with string citations and parentheticals. See e.g., Stinson v.
United States, 508 U.S. 36, 45 (1993)(agency interpretation not given controlling weight if it
9
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Mr. Martinez believes 38 U.S.C. §5103A(a)(1) was written to protect and benefit his
interests and the collective interests of all veterans. The statute was written to ensure the
Secretary helped him to “take hold of” evidence needed to support his claim. In this case,
that means holding, in his hands, the medical opinions the Secretary developed in March
2014 and January 2016.
Without “taking hold of” the actual medical opinions on which the Secretary relies,
Mr. Martinez has no ability to even research – no less refute or rebut – the medical
examiner’s qualifications or competence. But see, Rizzo v. Shinseki, 580 F.3d 1288, 1291
(Fed. Cir. 2009)(VA doctors are presumed competent).10 He cannot understand or challenge

violates the Constitution); Auer v. Robbins, 519 U.S. 452 (1997)(Court’s deference extends
only to agency interpretation that is neither “plainly erroneous” nor “inconsistent with the
regulation”); Christensen v. Harris County, 529 U.S. 576, 588 (2000)(Auer deference not
warranted unless language of regulation is ambiguous); Cobell v. Norton, 240 F.3d 1081
(D.C. Cir. 2001)(Chevron deference does not trump canon of construction which favors the
very population protected by the statute); Christopher v. Smithkline Beecham, 567 U.S. 142,
155 (2012)(Auer deference inappropriate when interpretation is “convenient litigating
position” or “post-hoc rationalizatio[n]”); Decker v. Northwest Envtl. Def. Ctr, 568 U.S. 597,
621 (2013)(J. Scalia concurring in part and dissenting in part)(“Auer deference …
contravenes one of the great rules of separation of powers: He who writes a law must not
adjudge its violation.”); Kisor v. Shulkin, ___ F.3d ____, 2018 U.S. App LEXIS 2411 at *3-4
(Fed. Cir. January 31, 2018)(“When [the Auer and Gardner] doctrines pull in different
directions, it is Auer deference that must give way.”)(J. O’Malley, J. Newman, and J. Moore
dissenting); Turner v. Shulkin, ____ Vet. App. _____, 2018 U.S. App. Vet. Claims LEXIS 143
(February 8, 2018)(Court owes no Auer deference to interpretation that is neither
considered nor well-reasoned).
Mr. Martinez includes the words of Justice Sotomayor and Justice Gorsuch to illustrate
one practical consequence of the absurdity of a practice where the duty to “assist a [veteran]
in obtaining evidence” does not include giving him a copy of the opinion used to adjudicate
his claim:
10
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the examiner’s methodology. He cannot examine or review the materials the opinion’s
author used to research the question. He cannot identify additional evidence which, if it had
been available to the opinion’s author, might have affected the outcome of the decision.
Any interpretation of §5103A(a)(1) that does not require the Secretary to produce the
material relied upon in deciding a claim, or necessary to a claim, hogties Mr. Martinez’s
ability to even attempt a proof of his claim. Mr. Martinez can think of no scenario where it is
to his benefit to have the Secretary decide his case before he ever gets to see the evidence the
Secretary developed. Nor can he think of any reason to interpret the duty to assist to include
a component of not assisting a veteran.

“A decision by the VA to deny benefits in reliance on an examiner’s opinion,
while denying the veteran access to that examiner’s credentials, ensures that
the presumption [that VA doctors are legally qualified as experts] will work to
the veteran’s disadvantage.” Mathis v. Shulkin, 137 S.Ct. 1994, 1995 (June 26,
2017)(J. Sotomayor, dissenting).
“The VA usually refuses to supply information that might allow a veteran to
challenge the presumption [that VA doctors are legally qualified as experts]
without an order from the Board of Veterans’ Appeals. And that Board often
won’t issue an order unless the veteran can first supply a specific reason for
thinking the examiner incompetent. No doubt this arrangement makes the
VA’s job easier. But how is it that an administrative agency may manufacture
for itself or win from the courts a regime that has no basis in the relevant
statutes and does nothing to assist, and much to impair, the interests of those
the law says the agency is supposed to serve?” Mathis v. Shulkin, 137 S.Ct. at
1995 (June 26, 2017)(J. Gorsuch, dissenting).
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2   The Secretary deprived Mr. Martinez of his constitutional right to due
process when he did not provide him with copies of material relied upon to
deny benefits.
The 5th amendment of the US Constitution guarantees “[n]o person shall…be
deprived of life, liberty, or property, without due process of law.” U.S. Const. Amend V. A
claim of unconstitutional deprivation of property under the 5th amendment has 3 essential
elements: 1) the claimant must be “deprived” of a protectable interest; 2) that deprivation
must be due to some government action; and, 3) the deprivation must be without due
process. Cospito v. Heckler, 742 F.2d 72, 80 (3rd Cir. 1984). The parties do not appear to
dispute Mr. Martinez has a protected property right in service-connected disability
compensation. Cushman v. Shinseki, 576 F.3d 1290 (Fed. Cir. 2009). Nor do they appear to
dispute he was deprived of that right when the BVA denied service connection for sleep
apnea. The only dispute is whether the deprivation was without due process: to resolve the
dispute, the Supreme Court laid out a 3-part test. Mathews v. Eldridge, 424 U.S. 319, 341349 (1976).
2.1  Because Mr. Martinez’s potential deprivation exceeds $100,000 in
past due benefits, Mathews Element 1 supports more process due
the veteran.
The first consideration in the Mathews test is the nature of the interest that will be
affected by the official action, “…in particular, the ‘degree of potential deprivation that may
be created.’ ” Mathews, 424 U.S. at 341-342.
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Here, the potential deprivation is substantial. Mr. Martinez first filed his claim in
2005, and given facts known about his condition, he would receive a minimum 50%
disability rating under the appropriate diagnostic code. Accord, 38 C.F.R. §4.97 (DC 6847);
R. at 225, 252 – 254, 1255, 1256. Were he granted even that minimum rating, an
approximation11 of the amount of past due would be between $105,000 and $110,000:
From
40%
60%
90%

To
70%
90%
100%

Effective Date
April 2005 – September 2007
October 2007 – February 2011
March 2011 – January 2017

This amount of compensation is life changing to a veteran like Mr. Martinez who
alleges he is unable to work due to his service connected disabilities. R. at 165- 166.
Even though Mr. Martinez’s potential personal deprivation is substantial, a smaller
financial deprivation to other veterans is no less significant a deprivation of quality of life for
a disabled veteran. Sums paltry in comparison to the Secretary’s own budget may make the
difference between a veteran knowing where his next meal is coming from, whether he will
have a roof over his head, whether she will have to sleep on the street homeless with her
children tonight, or whether a veteran commits suicide out of desperation.

Mr. Martinez does not assert this number as an exact amount of past-due he would
recover: it is a rough approximation, using the VA’s historical rating tables online, assuming
he would be retroactively paid as a veteran with one dependent from April 2005 through
the date of the BVA decision. It does not include any special monthly compensation that
might be available, or an earlier entitlement to schedular TDIU benefits (R. at 165- 166), or
any past due amount owed since the BVA decision issued in January 2017.
11
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The potential deprivations articulated here do not consider these non-pecuniary
losses or those like them, such as state or medical or employment benefits which might
have been available to the veteran based on a higher rating, or any rating, for his sleep
apnea.
Given the size of the potential financial deprivation, the enormity of the impact on a
disabled veteran’s quality of life, and other consequential but non-pecuniary deprivations,
Mathews element 1 supports a conclusion that greater procedural protection is due a
veteran. This conclusion is underscored by the de minimis procedural protection Mr.
Martinez seeks: putting a stamp on an envelope and mailing the veteran and his attorney a
timely copy of medical opinions the Secretary develops.
2.2  Because existing procedures do not safeguard Mr. Martinez ability
to see the evidence the Secretary relied on, Mathews element 2
supports a greater process due the veteran.
The second consideration in the Mathews test is the “ ‘fairness and reliability’ of the
existing procedures and the ‘probable value, if any, of additional procedural safeguards.’ ”
Mathews, 424 U.S. at 343-347.
Only three (3) procedures exist to safeguard the veteran’s ability to obtain a copy of
the Secretary’s medical opinion:
1) The veteran and his attorney’s might, upon noticing mention of a medical opinion in
a VA Ratings Decision, SOC, or SSOC, request a copy of that information from the
VA;
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2) The veteran and his attorney might sue the VA in Federal District Court to seek
production of the documents under the Freedom of Information Act (FOIA);
3) The Veteran might file a Petition for Writ of Mandamus to this Court to seek
production of documents.
The second option is neither reasonable nor realistic. While a federal district court
would likely require the Secretary to give veterans copies of medical opinions in their own
claims pursuant to a lawsuit on a FOIA request, such lawsuits take years to resolve, and
require paying thousands of dollars in hourly attorney fees. Beyond that, a veteran should
not have to pay thousands of dollars to an attorney to sue his government in federal district
court, in order to procure the Secretary’s evidence in a claims process which the Secretary
touts as “non-adversarial”, particularly where Congress imposed a duty on the Secretary to
assist the claimant, and such assistance can be provided to a veteran at a de minimis cost.
This appeal demonstrates the real world futility of the other options. Mr. Martinez’s
representatives made 6 requests in 24 months for a copy of the C-File. Mr. Martinez used
this Court’s resources to seek extraordinary mandamus relief simply to get a copy of a CFile. There is still no reliable evidence any of these requests were ever fulfilled, or what was
actually sent to the veteran. All the while, the Secretary refused to comply with multiple
standing disclosure authorizations on his own form for such purpose, and refused to comply
with the disclosure instructions in the Secretary’s VA Form 21-22a.
The Secretary is expected to list the “usual suspects” to excuse his failure to give
veterans the material he relies upon and necessary to their claims: administrative burdens,
lack of resources, too many veterans, too many appeals, and so on. Such assertions should
22

be unsettling when viewed in light of the facts of this case: when the so-called “rubber met
the road” – fear of an Order of this Court through issuance of a writ of mandamus – the
Secretary includes evidence that suggests he can copy and mail a C-File in 2 days. Accord,
Appendix A, R. at 883.
The simple fact is that the Secretary can produce material relied and necessary to
deciding veterans’ claims and he can do so without need for multiple unanswered requests
for information over a 2 year period; he can do so without need for a veteran to strain the
resources of this Court in proceedings for extraordinary relief, and he can do so within days
or hours, not months or years. What stands in his way is nothing more or less than the force
of law: a finding that veterans are legally due a process which requires the Secretary to
produce the material he relies upon in deciding benefits claims, under either or both the 5th
Amendment of the U.S. Constitution or, as argued above, under the statutory duty to assist
the veteran “in obtaining evidence” necessary to his claim.
Because the current procedural mechanisms available to a veteran to obtain the
evidence he seeks are unreasonable, costly, and expend this Court’s limited resources,
Mathews Element 2 weighs in favor of more process due veterans. The process Mr.
Martinez seeks here – a simple requirement that the Secretary provide him with material
relied upon to decide his claim before it is decided – is not only de minimis but wellentrenched in federal law governing other federal benefits processes.
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2.3  In nearly every other federal benefits process, the public interest
commands disclosure of the government’s evidence against a
claimant.
The third consideration of the Mathews test is the government’s interest, the public
interest, including the administrative burden and other societal costs. Mathews, 424 U.S. at
347 -349.
The government’s interest in veterans’ claim is “…not that it shall win, but rather
that justice shall be done, that all veterans so entitled receive the benefits due to them.
Barrett v. Nicholson, 466 F.3d 1038, 1044 (Fed. Cir. 2006). The veterans’ benefits “…scheme
is imbued with special beneficence from a grateful sovereign.” Bailey v. West, 160 F.3d 1360,
1370 (1998)(Michel, J., concurring in judgment but not opinion).
Mr. Martinez argues he is due only the most basic of process: his right to be given a
copy of the evidence the Secretary has in his custody, which is necessary to his claim, and on
which the Secretary relied in deciding his claim. This most basic process is in the interest of
the government and the public, and outweighs any negligible cost of delivering a document
to a veteran. This right is so important the Supreme Court demands zealous efforts to
safeguard it:
“Certain principles have remained relatively immutable in our jurisprudence. One of
these is that where governmental action seriously injures an individual, and the
reasonableness of the action depends on fact findings, the evidence used to prove the
Government’s case must be disclosed to the individual so that he has an opportunity
to show that it is untrue. While this is important in the case of documentary
evidence, it is even more important where the evidence consists of the testimony of
individuals whose memory might be faulty or who, in fact, might be perjurers or
persons motivated by malice, vindictiveness, intolerance, prejudice, or jealousy. We
have formalized these protections in the requirements of confrontation and cross24

examination. They have ancient roots. They find expression in the Sixth
Amendment which provides that in all criminal cases the accused shall enjoy the
right ‘to be confronted with the witnesses against him.’ This Court has been zealous
to protect these rights from erosion. It has spoken out not only in criminal cases, but
also in all types of cases where administrative and regulatory actions were under
scrutiny (internal citations omitted).” Greene v. McElroy, 360 U.S. 474, 496-497
(1959).
Mr. Martinez is not asking this Court to apply the Sixth amendment to his claim. He
argues the veteran who risked life and limb to serve his nation is due the same basic process
now given to those accused of being his nation’s enemy, corporations engaging in interstate
commerce, welfare recipients and social security disability applicants. Mr. Martinez has
found no other federal government benefit system where due process does not require the
government to produce copies of the material it relies upon in denying a constitutionally
protected interest. Examples to the contrary are plentiful.
An individual the US government accused of being an agent of the Taliban is
entitled to have the evidence relied on in reaching its conclusion. Hamdi v. Rumsfeld, 542
U.S. 507, 533 (2006). In that case, the government produced only a single declaration by one
government agent in support of its classification, arguing that “further factual exploration
[wa]s unwarranted”, and the court should “assume the accuracy of the [g]overnment’s”
facts. Hamdi, 524 U.S. at 527-528. Weighing a high risk of deprivation of a liberty interest
against the minimally protective government process in that case, the Supreme Court held
“…a citizen-detainee seeking to challenge his classification as an enemy combatant must
receive notice of the factual basis for his classification, and a fair opportunity to rebut the
Government’s factual assertions before a neutral decisionmaker.” Hamdi, at 533.
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In a social security disability claim, the basic ability to prove entitlement to
compensation is protected by an equally basic procedure: the beneficiary is “…afforded an
opportunity to review the medical reports and other evidence in his case file” so he might
“challenge directly the accuracy of information in his file as well as the correctness of the
agency’s tentative conclusions”. Mathews, 424 U.S. 319, 338, 346-347 (1976).
Even the VA adjudicator of Mr. Martinez’s claim is due more process before he can
be terminated from civil service, including “oral or written notice of the charges against him,
an explanation of the employer’s evidence, and an opportunity to present his side of the
story”. Cleveland v. Board of Education v. Loudermill, 470 U.S. 532, 544-546 (1985).
When a corporation seeks to defend against government sanctions for alleged
violations of an exchange program for alien workers, the government must advise the
company of the evidence against it so as not to deprive the company of a meaningful
opportunity to respond and rebut the government’s evidence. ASSE Int’l, Inc. v. Kerry, 803
F.3d 1059, 1075 (9th Cir. 2015).
Even corporations acting in interstate commerce must be afforded the right to see
and dispute government facts before the government deprives them of a right. Accord,
Interstate Commerce Commission v. Louisville & Nashville Railroad Co, 227 U.S. 88 (1913);
(When rights depend on facts, parties must have a chance to say and be heard on what
those facts are); Baltimore and Ohio Railroad Co. v. U.S., 264 U.S. 258, 263, 265 (1924)(to
make an essential finding without supporting evidence is arbitrary action); Ohio Bell Tel.
Co. v Pub. Utils. Com., 301 U.S. 292, 302 (1937)(when “government reports are put in
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evidence upon a trial, the party against whom they are offered may see the evidence or hear
it and parry its effect”).
Before a welfare claimant is denied benefits, “the evidence used to prove the
Government’s case must be disclosed to the individual so that he has an opportunity to
show that it is untrue.” Goldberg, 397 U.S. at 270, quoting Greene, 370 U.S. at 496-497.
It cannot be in the public interest to require the government to disclose material
relied on by the government before depriving VA employees or alleged Taliban soldiers of
life, liberty or property rights unless it is also in the public interest to disclose such material
to the veteran served by the VA, and who served to fight enemies like the Taliban.
It cannot be in the public’s interest to promote an inefficient judiciary. BVA judges
must weigh facts: their competence, credibility, materiality, relevance, and weight. Caluza
v. Brown, 7 Vet. App. 498, 506 (1995), aff’d per curiam, 78 F.3d 604 (Fed. Cir. 1996)(table).
The BVA cannot weigh facts if a veteran cannot see the facts the Secretary develops, and
the BVA cannot weigh facts if a veteran is actually or effectively barred from disputing the
Secretary’s facts. As a result of the failure of due process, many appeals come before this
Court where a veteran has challenged the adequacy of the BVA’s reasons and bases for
relying on a medical opinion. If the veterans are able to see and challenge those opinions
before the BVA decision issues, the BVA’s decisions would necessarily be more reasoned,
resulting in fewer joint remands vacating unreasoned BVA decisions. A decision supporting
the basic process Mr. Martinez seeks here allows veterans to see and argue evidence before
a BVA decision, improves the quality of reasoning in BVA decisions, reduces this Court’s
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docket and caseload, and allows the Court to expend fewer resources to oversee the churn of
thousands of joint remands annually.
The Secretary is aware of evidence undisputedly relevant to Mr. Martinez’s claim for
service connection of his sleep apnea. Mr. Martinez asks only for a copy of the evidence
before the BVA denies him disability compensation. He cannot get that evidence – he
cannot obtain it - unless the Secretary gives it to him.
2.4  The Secretary’s failure to provide this process is not harmless.
Harmless error consideration does apply, generally, to service connection appeals.
Gambill v. Shinseki, 576 F.3d 1307, 1311 (Fed. Cir. 2009). However, the federal court
system does not routinely or fully apply “harmless error” analysis to all, or even most,
constitutional violations. Chapman v. California, 386 U.S. 18, 23-24 (1967)(“[T]here are
some constitutional rights so basic … that their infraction can never be treated as harmless
error”). Harmless error standards are appropriate only when an error can be
“quantitatively assessed in the context of other evidence presented in order to determine
whether [the error] was harmless”. Arizona v. Fulminante, 499 U.S. 209, 307-308 (1991).
Mr. Martinez’s right to receive the material developed and relied upon by the
Secretary, specifically opinion evidence against his claim, before being deprived of a
constitutionally protected property right is so basic that its refusal can never be harmless –
he could find no federal court which allowed the government to hide evidence it believes
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supports deprivation of a basic property right behind the rule of harmless error. Contrast,
cases cited in Section 2.3, infra.
It is impossible to quantitatively assess the degree to which the BVA decision might
have been different if Mr. Martinez could have introduced: 1) facts or evidence challenging
the VA examiner’s competence, credibility, and methodology; 2) evidence or argument
challenging the lack of reasoning or lack of reliance on sound scientific, medical and logical
principles; and/or 3) evidence reaching different conclusions and reasoning on the facts.
To even begin this assessment would essentially require Mr. Martinez to try his case
to this Court – a “trial by guess” of sorts – to determine if evidence Mr. Martinez might have
submitted at the BVA in response to an exam he first saw in this appeal might have
affected a fact-finding the BVA never performed and which this Court is statutorily
forbidden to conduct. See, 38 U.S.C. §7261(c)(BVA findings of fact may not be subject to de
novo trial at CAVC).
Harmless error does not apply to this constitutional violation, as it is impossible to
quantitatively assess evidence pertaining to it – for the first time – on appeal to the CAVC.
VI. RELIEF REQUESTED.
Mr. Martinez asks for a panel decision of this Court holding that the Secretary’s duty
to “assist [him] in obtaining evidence”, and/or the due process clause of the 5th Amendment
require the Secretary to proactively give to him a copy of any medical opinions which the
Secretary develops in his claims and appeals.
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He asks the Court to vacate the BVA’s denial of his service connection for his sleep
apnea, and remand it to the BVA with instructions to produce copies of any such exams
prior to the adjudication of any appeal.
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106TH CoNGRESS

2d Se,sion

I

HOUSE OF REPRESENTATNES

I

REPORT
106-781

VETERANS CLAIMS ASSISTANCE ACT OF 2000

JULY 24, 2000.-CoDllllit.ted to the Committee of tbt Whole House on the State of
the Union and onlered to be printed

Mr. 8TuMP, from the Committee on Veterans' Affairs,
submitted the following

REPORT
[To accompany H.R. 4864)
[lnclucting COit estimate of the CGn.iff••ional Bud.gel Office)

The Committee on Veterans' Affairs, to whom was referred the
bill (l:I.R. 4864) to amend title 38, United States Code, to reaffirm
and clarify the duty of the Secretary of Veterans Affairs to llBSist
claimants for benefits under laws administered by the Secretary,
and for other purposes, having considered the same, report favor
ably thereon with an amendment and recommend that the bill as
amended d.o pass.
The amendment is as follows:
Strike all after the enacting clause and insert the following:
StcTIQl"f l, 8BOKT TJTI..E.

Thi1 A.ct may be cited a.a the -Veurane Claim• AJ111tance Act. of2000".

SEC. ._ CLAJUFICATION or l)IJFU'ffl'IO!'li O'f' "CLA.OCA."i'r PQR P111tP'()Sfi:8 QP Vll:TRR.AN8 I.AWS.

..���!::�;C�i6��:}ofi�;;.t;.� !:�u;�:n�tateli
0

Code. 11 a.mended by in•

't 5100. Dellnltlon of 'claimant'
"For purpo,ea of this chapter, the term "claimant' mean, any individual applying
for, or submJttilli a claim for, any benefit under the law• adm.mi.lte..red by the Sec·
rotary.•.
_ <h) C1..u:1cAL AMt.ND�.-Tbe table of eectiom at the beginning of such. ch.apter
� amended by inaerting before the it.em re.lati.ng to seirtion 5101 lhe following new

"''"'

"'5100. Dmmu.oa o1·c1a:maa.t.·.�
8r.C. &. AiSJSTANCB TO ct..,\DIAN'TS.
(a) ft.EArFJHll(ATION A1ll> CLAAJFTCA'MON or OtrrY To Assl.ST.-Cbapter 51 of title
38, Unit<!d St<ttu Code. i, amended by 8tnldng oect1on1 5102 and 510S and lnaen•
lllg the following;
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