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ORDER

Service connection for an acquired psychiatric disorder is granted.

A total disability based on individual unemployability (TDIU) is denied.

FINDINGS OF FACT
1. The Veteran had active service from June 1973 to June 1976.

2. The Veteran’s current psychiatric disorder, diagnosed as a major depressive
disorder, has been causally related to service.

3. The Veteran does not meet the schedular criteria for TDIU.

CONCLUSIONS OF LAW

1. An acquired psychiatric disorder was incurred in service. 38 U.S.C. §§ 1110,
1131,5103(a), 5103A,5107(2012); 38 C.F.R. §§ 3.159, 3.303 (2019).

2. The criteria for a TDIU is not currently met. 38 U.S.C. §§ 1155,5107 (2012);
38 C.F.R.§§3.102,3.340,3.341,4.16 (2019).
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REASONS AND BASES FOR FINDINGS AND CONCLUSION

The President signed into law the Veterans Appeals Improvement and
Modernization Act, Pub. L. No. 115-55, also known as the Appeals Modernization
Act (AMA). This law creates a new framework for veterans dissatisfied with VA’s
decision on their claim to seek review. This decision has been written under the
AMA guidelines.

Service Connection for an Acquired Psychiatric Disorder

Service connection may be granted directly as a result of disease or injury incurred
in service based on nexus using the following three-element test: (1) the existence
of a current disability; (2) in-service incurrence or aggravation of a disease or
injury; and (3) a causal relationship between the present disability and the disease
or injury incurred in or aggravated by service. See 38 C.F.R. § 3.303(a), (d);
Holtonv. Shinseki, 557 F.3d 1363, 1366 (Fed. Cir. 2009).

As an initial matter, in the November 2018 rating decision, the Agency of Original
Jurisdiction (AOJ) rendered favorable findings that the Veteran had been receiving
mental health treatment since 1999 and that three private opinions had determined
that an acquired psychiatric disorder was incurred in service. Under applicable law,
favorable findings are binding on the Board.

Turning to the evidence, the Veteran was diagnosed with depression in 1999.
Therefore, a current disorder is shown, and the first element of service connection
1s met.

As to an in-service incurrence, service treatment records (STRs) are absent of
complaints, diagnoses, or treatment of an acquired psychiatric disorder.
Specifically, the Veteran sought in-service treatment for a face rash and back pain,
among others, but did not report any psychiatric symptoms.

In a March 2015 statement, the Veteran reported two in-service events that he
attributed to his psychiatric symptoms. The first was that while he was stationed in
Germany, he witnessed soldiers doing drugs in the barracks and a young woman
screaming for help. He later reported that she had overdosed and he felt like he
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should have done something to help her. The second incident was that he saw
another soldier get hit by a car.

Despite the Veteran’s statements, a May 2015 U.S. Army and Joint Research
Records Center (JSRRC) request could not corroborate these stressors.
Nevertheless, he provided a February 2020 buddy statement from fellow soldier JR
who reported that she was stationed with the Veteran in Germany in 1975 and that
he recalled to her witnessing the soldier get hit by a car. As such, the second
element of service connection is met.

As to nexus, the AOJ rendered a favorable finding that the Veteran had submitted
three private opinions stating that an acquired psychiatric disorder was incurred in
service. There are no contradictory medical opinions. Based on the above, the
evidence weighs in favor of a finding that a current psychiatric disorder was the
result of the incidents incurred in service. Therefore, the appeal is granted.

TDIU

It is the established policy of VA that all veterans who are unable to secure and
follow a substantially gainful occupation by reason of service-connected
disabilities shall be rated as totally disabled. 38 C.F.R. § 4.16. Substantially gainful
employment is that employment that is ordinarily followed by the nondisabled to
earn their livelithoods with earnings common to the particular occupation in the
community where the veteran resides. Moore v. Derwinski, 1 Vet. App. 356 (1991).
Marginal employment will not be considered substantially gainful employment.

38 C.F.R. §4.16(a).

A TDIU may be assigned, if the scheduler rating is less than total, when the
disabled person is, in the judgment of the rating agency, unable to secure or follow
a substantially gainful occupation as a result of service-connected disabilities,
provided that if there is only one such disability it is ratable at 60 percent or more,
and that if there are two or more such disabilities at least one is ratable at 40
percent or more and the combined rating is 70 percent or more. 38 C.F.R.

§ 4.16(a).

The central inquiry is whether the veteran’s service-connected disabilities alone are
of sufficient severity to produce unemployability. Hatlestad v. Brown, 5 Vet.
App. 524 (1993). Neither nonservice-connected disabilities nor advancing age may
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be considered in the determination. 38 C.F.R. §§ 3.341,4.19; Van Hoose v. Brown,
4 Vet. App. 361 (1993).

As an initial matter, the Veteran’s highest level of education is two years of college
and he last worked full time in 1998 as a barber.

Based on the Veteran’s selection of the Evidence Lane for AMA review, the Board
can only consider the evidence of record at the time of the rating decision on
appeal, the evidence submitted by the Veteran with the notice of disagreement, and
the evidence submitted within 90 days of the notice of disagreement.

A review of that evidence reflects that the Veteran is not service connected for any
disabilities. As he does not meet the minimum schedular requirement for TDIU
during the evidentiary period, the appeal is denied.

Finally, the Veteran has not raised any other issues, nor have any other issues been
reasonably raised by the record for the Board's consideration. See Doucette v.
Shulkin, 28 Vet. App. 366 (2017) (confirming that the Board is not required to
address issues unless they are specifically raised by the claimant or reasonably
raised by the evidence of record).

juﬁ well

L. HOWELL
Veterans Law Judge
Board of Veterans’ Appeals

Attorney for the Board D. Ragofsky, Attorney Advisor
The Board's decision in this case is binding only with respect to the instant matter
decided. This decision is not precedential and does not establish VA policies or
interpretations of general applicability. 38 C.F.R. § 20.1303.












