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DATE: October 1, 2020 

ORDER 

Entitlement to an earlier effective date for the award of basic eligibility for 

dependents' educational assistance (DEA) is dismissed as moot. 

Entitlement to an effective date earlier than May 24, 2019, for the award of 70 

percent rating for posttraumatic stress disorder (PTSD) is denied. 

FINDINGS OF FACT 

1. An earlier effective date of March 12, 2018 for basic eligibility for DEA was 

granted in a March 2020 rating decision that was issued after the Veteran’s 

September 2019 VA Form 10182 notice of disagreement. 

2. The Veteran filed claim for increased rating for PTSD in May 2019. 

3. Prior to May 24, 2019, it was not factually ascertainable that the Veteran’s PTSD 

warranted an increased rating. 

CONCLUSIONS OF LAW 

1. The appeal for entitlement to an earlier effective date for the award of basic 

eligibility for DEA is dismissed as moot. 38 U.S.C. § 7105 (d); 38 C.F.R. §§ 3.1, 

3.151, 3.340, 3.341, 3.400. 
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2. The criteria for an effective date earlier than May 24, 2019, for the award of a 70 

percent rating for PTSD are not met. 38 U.S.C. §§ 5107, 5110, 7104, 7105; 

38 C.F.R. §§ 3.102, 3.151, 3.155, 3.156, 3.400, 4.130, Diagnostic Code (DC) 9411. 

REASONS AND BASES FOR FINDINGS AND CONCLUSIONS 

The Veteran served on active duty from July 1972 to July 1992.  

On August 23, 2017, the President signed into law the Veterans Appeals 

Improvement and Modernization Act, Pub. L. No. 115-55 also known as the 

Appeals Modernization Act (AMA). This law creates a new framework for 

Veterans dissatisfied with VA’s decision on their claim to seek review. This 

decision has been written consistent with the new AMA framework. 

This case is before the Board of Veterans’ Appeals (Board) on appeal from a June 

2019 AMA rating decision issued by the Department of Veterans Affairs (VA) 

Regional Office (RO). The AOJ granted an increased 70 percent rating for PTSD 

effective May 24, 2019 and granted DEA benefits effective May 24, 2019. In 

September 2019, the Veteran appealed the decision to the Board, wherein he 

selected the Evidence Submission lane. Therefore, in deciding the current appeal 

the Board will consider the evidence before the RO at the time of the June 2019 

rating decision as well as any evidence submitted within 90 days of the September 

2019 appeal. 

1. Entitlement to an earlier effective date for the award of basic eligibility for 

dependents' educational assistance (DEA) is dismissed as moot. 

During the pendency of this appeal, an earlier effective date of March 12, 2018 was 

granted in a March 2020 rating decision, thereby constituting a full grant of the 

benefits sought on appeal concerning this claim.  The Veteran had filed a VA Form 
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10182 notice of disagreement with the effective date in September 2019.  The 

Veteran did not contest the effective date issued in the March 2020 rating decision. 

The Board’s jurisdiction is predicated upon an appeal having been filed on an issue 

or issues in controversy.  

As the Board already has adjudicated the Veteran’s claim for entitlement to an 

earlier effective date for DEA benefits, in the prior March 2020 decision 

mentioned, the issue has been rendered moot. As there remains no case or 

controversy concerning whether the Veteran is entitled to this benefit sought, the 

appeal for this claim must be dismissed since there is no remaining case or 

controversy within the Board’s jurisdiction. 38 U.S.C. § 7105 (d). 

2. Entitlement to an effective date earlier than May 24, 2019, for the award of 

70 percent rating for posttraumatic stress disorder (PTSD) 

The Veteran contends that the assigned 70 percent rating should have an effective 

date earlier than May 24, 2019. Based upon review of the evidence, the Board 

finds that an earlier effective date for the award of 70 percent is not warranted. 

In general, the effective date of an award based on an original claim or a claim 

reopened after final adjudication of compensation shall be fixed in accordance with 

the facts found, but shall not be earlier than the date of the receipt of the 

application. 38 U.S.C. § 5110 (a); 38 C.F.R. § 3.400. Generally, the effective date 

of an award of disability compensation based on an original claim shall be the date 

of receipt of the claim or the date entitlement arose, whichever is later. 38 U.S.C. 

§ 5110 (a); 38 C.F.R. § 3.400.  

The Board notes that an exception to the general rule exists for increased rating 

claims. In a claim for increased compensation, the effective date may date back as 

much as one year before the date of the application for increase if it is factually 

“ascertainable that an increase in disability had occurred” within that timeframe. 

38 U.S.C. § 5110 (b)(2); 38 C.F.R. § 3.400 (o)(2); see also Gaston v. Shinseki, 605 

F.3d 979 (Fed. Cir. 2010); Hazan v. Gober, 10 Vet. App. 511 (1997). 
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Prior to March 24, 2015, a “claim” was either a formal or informal communication 

in writing requesting a determination of entitlement or evidencing a belief in 

entitlement to a benefit. See 38 C.F.R. § 3.1 (p). Effective March 24, 2015, 

however, all claims must be submitted on a form prescribed by the Secretary of 

VA. 

By way of history, the Veteran was granted service connection for PTSD in a 

February 2018 rating decision, evaluated as 30 percent disabling effective March 

2017. The Veteran filed a claim for increased rating in May 2019 and in a June 

2019 rating decision, the RO granted an increased 70 percent rating effective May 

24, 2019. Subsequently, an April 2020 rating decision granted an earlier effective 

date of February 13, 2017 for the grant of service connection for PTSD based on 

clear and unmistakable error. 

The February 2018 VA examination report that was the basis for the assigned 30 

percent rating for PTSD showed that the Veteran had depressed mood, mild 

memory loss, anxiety, and chronic sleep impairment, difficulty establishing and 

maintaining effective work and social relationships. The examiner determined that 

the Veteran’s PTSD resulted in occupational and social impairment with occasional 

decrease in work efficiency and intermittent periods of inability to perform 

occupational tasks (although generally functioning satisfactorily, with routine 

behavior, self-care, and conversation normal). 

The June 2019 VA examination report that was the basis for the increased 70 

percent rating showed that the Veteran exhibited the following symptoms: 

forgetting names; suspiciousness; depressed mood; disturbances of motivation and 

mood; retention of only highly learned material; mild memory loss; forgetting 

recent events; chronic sleep impairment; forgetting to complete tasks; panic attacks 

(weekly); difficulty in adapting to stressful circumstances, work, and work-like 

setting; inability to establish and maintain effective relationships; impairment of 

short- and long-term memory; intermittent inability to perform maintenance of 

minimal personal hygiene; anxiety; difficulty in establishing and maintaining 

effective work and social relationships; intermittent inability to perform activities 

of daily living and forgetting directions. The examiner determined that the 

Veteran’s PTSD caused occupational and social impairment, with deficiencies in 

most areas, such as work, school, family relations, judgment, thinking, or mood. 
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VA treatment records from 2018 to 2019, to include May 2018 records, show that 

the Veteran received treatment for PTSD, to include therapy sessions and 

medication, and experienced symptoms of irritability and anxiety. No 

homicidal/suicidal intent or ideation was noted. 

Review of the evidence of record does not show that it was factually ascertainable 

that the Veteran’s service-connected PTSD met the criteria for the assigment of a 

70 percent rating in the year prior to the date of claim, as his symptoms did not 

more nearly approximate symptoms such as those demonstrating a higher level of 

impairment. Therefore, entitlement to an effective date earlier than May 24, 2019 

for the assigment of a 70 percent disability rating for PTSD is denied. 38 U.S.C. 

§ 5110; 38 C.F.R. § 3.400.  

 

 
David Gratz 

Acting Veterans Law Judge 

Board of Veterans’ Appeals 

Attorney for the Board A. Hemphill 

The Board’s decision in this case is binding only with respect to the instant matter 

decided. This decision is not precedential and does not establish VA policies or 

interpretations of general applicability. 38 C.F.R. § 20.1303.



 

 



 

 

 




