
IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

WARREN B. COOK,   ) 
 Appellant,    ) 
      ) 
v.      ) Vet. App. No. 15-0873 
      ) 
ROBERT A. McDONALD,  ) 
Secretary of Veterans Affairs,  ) 
 Appellee.    ) 

APPELLEE'S SUPPLEMENTAL MEMORANDUM OF LAW IN RESPONSE TO 
THE COURT’S MARCH 7, 2016, ORDER 

On March 7, 2016, the Court ordered the parties to file supplemental 

memoranda of law “addressing whether there are bases in regulation or other 

non-constitutional authority for determining whether a claimant is entitled to more 

than one Board hearing on request.”  Order at 1.  In response to the order, there 

is no basis in regulation or other non-constitutional authority directing that a 

claimant is entitled to more than one Board hearing upon request, the Secretary 

interprets the relevant regulations as entitling claimants to a single hearing, with 

subsequent hearings being discretionary, and Appellant’s proffered regulatory 

interpretation leads to an absurd result. 

I. There is no basis in statute or regulation directing that a 
claimant must be provided more than one Board hearing 
on request 

 
All of the relevant statutes and regulations use the singular “a” or “an” 

when discussing Board hearings.  The use of “a” or “an” generally connotes the 

singular.  See Webster’s II New Riverside Dictionary, 1 (1984) (defining “a,” inter 
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alia, as “indef. art. 1 – used before nouns and noun phrases that denote a single, 

but unspecified, person or thing <a mountain> <a woman>[,]” “5. . . . b. – Used 

before a mass noun to indicate a single type or example <a dark beer>.”, 26 

(defining “an” as “indef. art. A form of a. – Used before words beginning with a 

vowel or with an unpronounced h <an emerald> <an honor>.”)). 

38 U.S.C. § 7107(b) states that “The Board shall decide any appeal only 

after affording the appellant an opportunity for a hearing.”  38 U.S.C. § 7107(b) 

(emphasis supplied).  Subsection (d)(1) of that section also states, “An appellant 

may request that a hearing before the Board be held at its principal location or at 

a facility of the Department located within the area served by a regional office 

[(RO)] of [VA].”  38 U.S.C. § 7107(d)(1).  Subsection (e) predicates the 

availability of videoconference hearings on the availability of facilities and 

equipment.  See 38 U.S.C. § 7107(e).  This statute states that the Board must 

provide a single hearing; no section of the statute states that it must provide 

more than one hearing. 

This Court has supported an interpretation of 38 U.S.C. § 7107 that would 

allow for more than one hearing by right when a Board member who decided an 

appellant’s case had not conducted the hearing.  Importantly, the Court did not 

find that such a second hearing was available upon request.  See Arneson v. 
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Shinseki, 24 Vet.App. 379, 385-86 (2011).1  In Arneson, the Court held that a 

claimant is “entitled to an opportunity for a hearing before all members of the 

Board who will ultimately decide his appeal.”  Id. at 386 (emphasis supplied).  It 

emphasized that a claimant must “be afforded the opportunity to be heard . . . by 

every panel member who will decide his case.”  Id.  While this interpretation 

would allow for multiple hearings by right when a case is re-assigned to a 

different Board member after a hearing has already been conducted, it does not 

establish a right to multiple hearings upon request.  Instead, it uses language that 

supports the right to a single hearing before the Board member who will decide 

the appeal.  See id. 

Similarly, the potentially relevant regulations state that the Board must 

provide an opportunity for a (singular) hearing; none of them state that it must 

provide more than one hearing.  38 C.F.R. Part III, Adjudication, Subpart A, 

contains regulations relating to “pension, compensation and dependency and 

indemnity compensation.”  This Part does not contain Board-specific regulations.2  

_____ 
1 The Secretary recognizes that this is not directly on point because the Court’s 
analysis in Arneson concerned 38 U.S.C. § 7102 and the interpretation of 38 
C.F.R. § 20.707.   
 
2 The Secretary acknowledges that Appellant cited to Bryant v. Shinseki, 23 
Vet.App. 488 (2010), which held that subsection 3.103(c) applied to the Board in 
terms of the duty of the hearing officer to explain the issues.  See App. Mem. at 
10; see also Procopio v. Shinseki, 26 Vet.App. 76 (2012) (reaffirming Bryant).  
However, the fact that subsection 3.103 applies to the Board in terms of the duty 
to explain the issue should not be read to hold that that subsection governs all 
procedural and substantive rights associated with Board hearings.   
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Within this Part, Section 3.103 discusses “Procedural due process and appellate 

rights,” and subsection (c) discusses the right to “a” hearing.  See 38 C.F.R.  

§ 3.103.3  It is entitled, “the right to a hearing[,]” again indicating the singular.  

See 38 C.F.R. § 3.103(c) (emphasis supplied).    

Subsection 3.103(c)(1) states, in relevant part, “Upon request, a claimant 

is entitled to a hearing at any time on any issue involved in a claim within the 

purview of part 3 of this chapter, subject to limitations described in § 20.1304 . . . 

with respect to hearings in claims which have been certified to the [Board].”  38 

C.F.R. § 3.103(c)(1) (emphasis supplied).  The subsection goes on, “VA will 

provide the place of hearing in the VA office having original jurisdiction over the 

claim or at the VA office nearest the claimant’s home having adjudicative 

functions, or, subject to available resources and solely at the option of VA, at any 

other VA facility or federal building at which suitable hearing facilities are 

available.”  Id (emphasis supplied).  

Subsection (c)(2) provides, again in pertinent part, “The purpose of a 

hearing is to permit the claimant to introduce into the record, in person, any 

                                                                                                                                        
  
3 The regulatory history of subsection 3.103(c) indicates that this provision 
related to a hearing before the agency of original jurisdiction (AOJ), not the 
Board.  See 38 C.F.R. § 3.103(c) (Jul. 18, 1972) (Appendix 1).  The first 
construction provided: “Upon request a claimant is entitled to a hearing at any 
time on any issue . . . [VA] will provide the place of hearing at the [AOJ] . . . and 
will provide [VA] personnel who have original determinative authority of such 
issues to be responsible for preparation of the transcript[.]”  Id (emphasis 
supplied). 
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available evidence which he or she considers material and any arguments . . . 

with respect to the facts or applicable law which he or she may consider 

pertinent.”  38 C.F.R. § 3.103(c)(2).  That subsection also states that “The 

Veterans Benefits Administration will not normally schedule a hearing for the 

purpose of receiving argument from a representative.”  Id.   

38 C.F.R. Part 20 (Board of Veterans’ Appeals: Rules of Practice), Subpart 

H (Hearings On Appeal), covers hearings before the Board.  See 38 C.F.R.  

§§ 20.700-20.799.  Subsection 20.700 is the general provision, and derives its 

authority from 38 U.S.C. §§ 7102, 7105(a), and 7107.  See 38 C.F.R. § 20.700.  

Subsection 20.700(a) is entitled “Right to a hearing.”  38 C.F.R. § 20.700(a) 

(emphasis supplied).  It states, in pertinent part, that, “A hearing on appeal will be 

granted if an appellant, or an appellant’s representative acting on his or her 

behalf, expresses a desire to appear in person.”  See id (emphasis supplied).4  

Subsection 20.700(b) discusses the purpose of a hearing, and states, “The 

purpose of a hearing is to receive argument and testimony relevant and material 

to the appellate issue.  . . .  A hearing will not normally be scheduled solely for 

_____ 
4 The construction of “a hearing” dates back to Rule 14 of the Board of Veterans 
Appeals Rules of Practice, effective July 12, 1941, which stated “After all 
available evidence in support of an appeal has been submitted . . . a hearing will 
be allowed” if desired by the claimant or his representative, either before [the 
agency of original jurisdiction or the Board],” and continues throughout the 
regulatory history.  See Board R. 14 (Jul. 12, 1941); Board R. 15 (Aug. 22, 1962); 
38 C.F.R. § 19.133(a) (Jan. 22, 1964); 38 C.F.R. § 19.157(a) (Jan. 1, 1980); 38 
C.F.R. § 20.700(a) (Feb. 3, 1992) (Appendix 2).   
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the purpose of receiving argument by a representative.”  38 C.F.R. § 20.700(b).  

Again, these provisions only refer to a single hearing. 

Subsection 20.717 provides for a new hearing, upon motion, “[i]n the event 

that a hearing has not been recorded in whole or in part due to equipment failure 

or other cause, or the official transcript of the hearing is lost or destroyed, and the 

recording upon which it was based is no longer available[.]”  38 C.F.R.  

§ 20.717(a).  Subsection 20.717 derives its authority from 38 U.S.C. §§ 7102, 

7105(a), 7107.  See 38 C.F.R. § 20.717.  Such a motion must “be in writing and 

must specify why prejudice would result from failure to provide a new hearing.”  

Id.  The motion for a new hearing under such circumstances must be made 

within 120 days from a final Board decision, or within a “reasonable period” after 

an appeal to this Court, it must be filed with the Director, Management and 

Administration (01E), and the subsection discusses factors to be considered 

when ruling on a request for the new hearing, including the extent of the 

transcript loss and the reasonableness in delay in moving for a new hearing.  

See 38 C.F.R. § 20.717(b)-(d).  This regulation provides for a new Board hearing 

only in very particular circumstances. 

Subsection 20.1304 relates, in part, to “request for personal hearing . . . 

following certification of an appeal to the [Board].”  See 38 C.F.R. § 20.1304; see 

also 38 C.F.R. § 3.103(c)(1) (listing subsection 20.1304 as limiting that 

regulation).  This subsection discusses the 90-day period following mailing of 

notice that an appeal has been certified to the Board, or until the date of a Board 
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decision, whichever comes first, during which they may submit a request for “a 

personal hearing.”  See 38 C.F.R. § 20.1304(a). The Board “will not accept a 

request . . . for a personal hearing” submitted following the expiration of that 

period, “except when the appellant demonstrates on motion that there was good 

cause for the delay.”  See 38 C.F.R. § 20.1304(b)(1).   

The regulation lists examples of good cause as including, but not limited 

to: illness of the appellant or representative, death of a representative, illness or 

incapacity of a representative that renders it impractical for the appellant to 

continue with that representative, withdrawal of a representative, discovery of 

evidence not available prior to the expiration of the period, and the delay of 

transfer of evidence to the Board.  See id.  Any such motion must be in writing, 

include the name of the Veteran, the name of the claimant or appellant or a 

substitute claimant or appellant, the VA file number, and an explanation of why 

the request for a personal hearing could not be accomplished in a timely manner.  

See id.  If good cause is not shown, the request for a personal hearing will be 

referred to the agency of original jurisdiction upon completion of the Board’s 

action on the pending appeal without any action by the Board concerning the 

request.  See 38 C.F.R. § 20.1304(b)(1)(i).   

Therefore, there is no non-constitutional authority in statute or regulation 

that directs more than a single Board hearing on appeal on request.  The 

relevant statute and regulations consistently use the singular “a.”  Regulations do 

provide for a request for a Board hearing outside the appropriate timeframe, but 
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those requests must be supported by a showing of good cause.  See 38 C.F.R.  

§ 20.1304(b).  Moreover, the statute and regulations demonstrate that the 

purpose of a Board hearing is to introduce evidence, not argument, and also that 

aspects of the hearing process are at the Secretary’s discretion, and are 

resource-dependent.  See e.g. 38 C.F.R. §§ 3.103(c)(1), (2); 20.700(b).   

II. The Secretary interprets the relevant statute and 
regulations as entitling claimants to one Board hearing on 
request; the provision of subsequent Board hearing is 
discretionary. 
 

The Secretary interprets the relevant statute and regulations as entitling 

claimants to one Board hearing on request; the provision of subsequent Board 

hearings is discretionary.   

The Court reviews de novo the legal question whether the intent of 

Congress is unambiguously expressed in a statute, or whether Congress left a 

gap for VA to fill. See Chevron v. Nat'l Resources Def. Council, Inc., 467 U.S. 

837, 842–43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984); Lane v. Principi, 339 F.3d 

1331, 1339 (Fed.Cir.2003) (“[I]nterpretation of a statute or regulation is a 

question of law. . . .”).  If the meaning of the statute is clear from its plain 

language, that meaning controls the question and that is the end of the matter. 

See Chevron, 467 U.S. at 842–43 (“If the intent of Congress is clear, that is the 

end of the matter; for the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress. . . .”); Tropf v. Nicholson, 20 

Vet.App. 317, 320 (2006).  Similarly, the “interpretation of a . . . regulation is a 
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question of law” that the Court reviews “de novo.”  Lane, 339 F.3d at 1339. The 

starting point in interpreting a regulation is its plain language, for “if the meaning 

of the regulation is clear from its language, that is ‘the end of the matter.’”  Tropf, 

20 Vet.App. at 320 (quoting Brown v. Gardner, 513 U.S. 115, 120, 115 S.Ct. 552, 

130 L.Ed.2d 462 (1994)).   

The canons of statutory construction apply with similar force to agency 

regulations and require interpretation of words in their context with an eye to the 

law as a whole. See King v. St. Vincent's Hosp., 502 U.S. 215, 221, 112 S.Ct. 

570, 116 L.Ed.2d 578 (1991) (holding that, when interpreting a statute or 

regulation, courts must read the provisions of the law as a whole and in context); 

Imazio Nursery, Inc. v. Dania Greenhouses, 69 F.3d 1560, 1564 (Fed. Cir. 1995) 

(holding that all parts of a statute must be construed together without according 

undue importance to a single or isolated portion); Meeks v. West, 12 Vet.App. 

352, 354 (1999) (“[E]ach part or section [of a statute] should be construed in 

connection with every other part or section so as to produce a harmonious 

whole.” (quoting 2A N. SINGER SUTHERLAND ON STATUTORY 

CONSTRUCTION § 46.05 (5th ed. 1992)) (second alteration in original)), aff'd, 

216 F.3d 1363 (Fed.Cir.2000). 

Where the plain language is ambiguous, the Court must consider the 

reasonableness of the Secretary's regulatory interpretation.  Mason v. Shinseki, 

26 Vet.App. 1, 6 (2012). An agency's interpretation of its own regulations is 

entitled to substantial deference by the Court. See United States v. Cleveland 



 10

Indians Baseball Co., 532 U.S. 200, 121 S.Ct. 1433, 149 L.Ed.2d 401 (2001); 

Auer v. Robbins, 519 U.S. 452, 461–62, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997). 

This high degree of deference applies even when that interpretation is first 

advanced during litigation. Reizenstein v. Shinseki, 583 F.3d 1331, 1335 (Fed. 

Cir. 2009) (citing Cathedral Candle Co. v. U.S. Int'l Trade Comm'n, 400 F.3d 

1352, 1364 (Fed. Cir. 2005)).  “[C]ourts should defer to an agency's interpretation 

of its own ambiguous regulation so long as that interpretation is not inconsistent 

with the language of the regulation or otherwise plainly erroneous and represents 

the agency's considered view on the matter.”  Mulder v. Gibson, 27 Vet.App. 10, 

16 (2014) (citing Smith v. Nicholson, 451 F.3d 1344, 1349 (Fed. Cir. 2006) (citing 

Auer, 519 U.S. at 461–62)).  

The relevant statute, 38 U.S.C. § 7107(b),(d) and (e), discusses the right to 

“a” hearing, with “a” being singular.  See 38 U.S.C. § 7107(b),(d),(e).  The 

language is plain, and consistent with the Secretary’s interpretation, and should 

therefore control.  See Chevron, 467 U.S. at 842–43. 

All the relevant regulations use “a” in the singular when discussing 

providing a claimant with a hearing.  See 38 C.F.R. §§ 3.103(c); 20.700; 20.1304.  

The plain meaning is clear, and that is “the end of the matter.” Tropf, 20 Vet.App. 

at 320.   

The regulatory context also supports an interpretation wherein a claimant 

is entitled to one Board hearing, with other Board hearings upon request being 

discretionary.  Section 20.1304 discusses limitations on the timing for requesting 
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a personal hearing before the Board.  See 38 C.F.R. § 20.1304; King, 502 U.S. 

at 221; Imazio Nursery, Inc., 69 F.3d at 1564; Meeks, 12 Vet.App. at 354.  This 

limitation is acknowledged in the text of 38 C.F.R. § 3.103(c)(1).  See 38 C.F.R.  

§ 3.103(c)(1).  In this context, it is clear that even the right to a single hearing is 

subject to limitation.  If a claimant makes a request for his or her first hearing 

before the Board, and that request falls outside the limits imposed by section 

20.1304, the request will not be acted upon (that is to say, granted) by the Board 

absent a showing of good cause, which is defined by regulation.  See 38 C.F.R. 

§ 20.1304(b).  The context of the regulatory scheme therefore supports limitation 

on the request for a first hearing.  Nothing in the regulatory scheme supports the 

right to a second Board hearing on request, and it certainly does not support an 

unlimited right to a second Board hearing on request. 

Furthermore, should the Court find that the language of the regulations is 

ambiguous, which it should not, the Secretary interprets the language in the 

relevant regulations as providing a right to a single hearing on request.  This 

interpretation is entitled to substantial deference.  Auer, 519 U.S. at 461–62; 

Reizenstein, 583 F.3d at 1335.  This interpretation is reasonable, and not 

inconsistent with either the language of the regulation or plainly erroneous, and 

the Court should therefore uphold it.  See Mulder, 27 Vet.App. at 16.  
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III. Appellant’s regulatory interpretation leads to absurd 
results. 
 

Appellant argues in his Response to the Court’s Order of March 7, 2016 

(App. Mem.), that the plain language of section 3.103(c) entitles him to a hearing 

at any time on any issue.  See App. Mem. at 4, 7 (“The [VLJ] impermissibly 

interpreted VA regulations concerning a [V]eteran’s right to a hearing at anytime 

(sic) on any issue.”); see generally App. Mem.  This interpretation, if adopted by 

the Court, would allow claimants to request hearings at will, and be entitled to 

them without limitation.  See id.  This argument is the embodiment of reducto ad 

absurdum, and the Court should reject it.  The Court has an “affirmative duty to 

avoid a literal interpretation of regulatory language that would produce ‘an 

illogical and absurd result.’”  Mitchell v. Shinseki, 25 Vet.App. 32, 43 (2011) 

(quoting Zang v. Brown, 8 Vet.App. 246, 252-53 (1995)).   

The Board currently has 67,500 requests for hearings.  See Declaration of 

David C. Spickler, Deputy Vice Chairman, Board of Veterans Appeals 

(Declaration) dated Apr. 29, 2016 (Appendix 3).  It has 75 full-time Veterans Law 

Judges available to conduct these hearings, and during the past three fiscal 

years it conducted between 10,500 and 12,500 hearings each year.  See id.  

Assuming, arguendo, that the Board were to stop accepting new requests for 

hearings, it would still take over five years to clear this backlog of hearings. 

Albeit in a different context, namely of a petition for extraordinary relief 

regarding the Board’s authority to stay proceedings, this Court has held that “The 
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general authority of the Secretary to interpret and apply the law and of the Board 

to dispose of appeals in a timely manner authorizes the Secretary to manage the 

Board in its dispositions of cases and to consider the relevant law in its control of 

the dispositions of appeals pending on the Board’s docket and to do so with 

economy of time and effort.”  See generally Ramsey v. Nicholson, 20 Vet.App. 

16, 27 (2006).  The Court’s analysis in Ramsey considered two relevant statutes, 

namely 38 U.S.C. §§ 501, 7107.  See Ramsey, 20 Vet.App. at 27-37.  In making 

its eventual finding in Ramsey, the Court acknowledged that well-settled caselaw 

states that “agencies have discretion to develop case management techniques 

that make best use of their limited resources.”  Id. at 28 (citing, inter alia, Am. 

Farm Lines v. Black Ball Freight Serv., 397 U.S. 532, 538-39, 90 S.Ct. 1288, 25 

L.Ed.2d 547 (1970) (“[The agency] is entitled to a measure of discretion in 

administering its own procedural rules in such a manner as it deems necessary 

to resolve quickly and correctly urgent [ ] problems.”); Vt. Yankee Nuclear Power 

Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 544, 98 S.Ct. 1197, 55 

L.Ed.2d 460 (1978) (“Absent constitutional constraints or extremely compelling 

circumstances the ‘administrative agencies “should be free to fashion their own 

rules of procedure and to pursue methods of inquiry capable of permitting them 

to discharge their multitudinous duties.” ’ ”) (quoting FCC v. Schreiber, 381 U.S. 

279, 290, 85 S.Ct. 1459, 14 L.Ed.2d 383 (1965) (quoting FCC v. Pottsville Broad. 

Co., 309 U.S. 134, 143, 60 S.Ct. 437, 84 L.Ed. 656 (1940))); Vt. Yankee Nuclear 

Power Corp., 435 U.S. at 544, 98 S.Ct. 1197 (“[A] very basic tenet of 
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administrative law [is] that agencies should be free to fashion their own rules of 

procedure.”)).  The Court also discussed testimony from Senator Rockefeller 

given at the time section 7107 was amended to include hearings.  See id at 33-

34.  Senator Rockefeller noted that the purpose of the legislation was to allow the 

Board, “‘to begin to reduce its pending back log and improve its decisionmaking 

timeliness,’ and to allow the Board ‘to become more productive.’”  Id at 33 citing 

140 CONG. REC. S4757, S4759 (Apr. 21, 1994).  The Court in Ramsey 

eventually denied the petitioner’s asserted plain language meaning of section 

7107(a) because it “would dictate unthinking reliance on docket order to manage 

a complex, pro-[V]eteran adjudicatory process, thus leading to absurd results and 

interruption of the statutory scheme to treat all [V]eterans’ claims fairly and 

efficiently.”  Id. at 32.   

Appellant’s assertion that he has a right to a second Board hearing “at 

anytime (sic) for any reason”, App. Mem. at 7, would throw a massive wrench 

into a system that is already backlogged, and severely hamper the Board’s ability 

to fairly manage its docket with economy of time and effort.  Furthermore, it 

would be directly contrary to the purpose of section 7107, which was to make the 

Board more productive and allow it to improve its decision making timeliness.  

See Ramsey, 20 Vet.App. at 33.  The Court should therefore reject Appellant’s 

proffered interpretation. 

 The relevant statutes and regulations are clear on their face and do not 

provide for a right to a second hearing at any time upon request, the Secretary’s 
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interpretation is reasonable, and Appellant’s interpretation produces an absurd 

result. 

WHEREFORE, Appellee respectfully responds to the Court’s March 7, 

2016, Order.  
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7 /25/72 (37 FR 14 780) 
retroactively effective 07 /18/72 

I 
38 CFR 3.103(c) 
revised 05/11 /90 (55 FR 13522) 

38 CFR l.103(c) 
revised 06/14/90 (55 FR 20144) 
corrected 06/21/90 (55 FR 25307) 
retroactively effective 06/14/90 

38 CFR l.103(c) 
revised 03/26/93 (58 FR 16359) 

( 
38 CFR 3.103(c) 
revised 12/10/01 (66 FR 56613) 

( 
38 CFR 3.103(c) 
revised 08/23/11 (76 FR 52572) 
retroactively repealed (77 FR 23128) and (77 
FR 70686) 

I 
38 CFR 3.103(c) 
revised 06/18/12 (77 FR 23128) 
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38 CFR 3.103(c) 
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<J> Moormg m locks. Steamboats and lock wm lndlcat.e that both dam and d 1 1 1 other craft. when 1n. the locks. sbaU be lock are navigable, the dam between the Chapter I-Veterans A m n slrat on 
moored where directed by the lack omcer. Jfghts only. A red )fght on both Pier and PART 3-ADJUDICATION 
by 'bow, stem. and sprJng lines t.o the lock are navigable, the dam between the 
snubbing pasts or hooks provided for dam Is navigable. Red and whlt.e lfghts Subpart A-Penston1 Componsallon1 
that purpose. Tying boab to the lock on the lock will be exposed on the river and Dependency and Indemnity 
ladders Is strlctl)r prohib1ted. wall at its Junction With the dam. The Compensation 

Ck) Htm.dUna oJ boats and ralts. The downstream end of the river wall will 
captains ln charge of tows and those in be marked by a green ]jght. DUB Paocmss am» APPELt.An Rtams 
charge of rafts must provide sumclent <2> When lock and piers are sub- on page 10'145 of the Fm>:ERAL Rmumm 
men t.o move baTges and rafts In and out merged. and for locks where the river of May 2'1, 19'12, there was published a 
Of the lacks without umecessary dela.7. configQratlon wm permit, a white light noUce ot proposed rule making to Issue n 

O> Protection of lock gates. Boats will will be exposed on the bank. both above --.1 "- con--' ...... due process and 
not be pemttted t.o enter or leave the and below the lock. the two lfghts de- ~~~ts~~ted persons wero 
lock& untn the lock gates are fully in the tlnlDg a line crossing the dam at the given 30 dQs in wbloh to submit com .. 
sate recesses and the lock o1llcer bas middle point of the ns.~ pass. In ments. suggesttons. or obJectlons r88Afd• 
directed the boat t.o start. other cases. when locks and piers are 4..,. .. tb ed -.H .. 1 .. ttons 

Cm> Damage to locks OT other stnzc- submerged. two red Ugbta wm be ex- MA& e)U'Opas &'"6 - • 
........... This -.....u·on sba1l not -"ect the posed. one above the other. on the bank No wrltt.en objections have been ro .. 
"'161 "'"" ~ ~, • ._...._...... f the land wan f celved and the propased regUla.tton ts llablllt:v Of the owners and operators of at the ....-v.i.~ end 0 0 hereby adopted without change nnd la sot 
boats for any damage caused by their the lock. 
operations to lock& or other structures. Ct> Bafafnt1 OT loulering dams. When 
The sides of au craft passing through a dam 1s being raised or lowered all BUeative date. Th!s VA regulation ta 
locks must; be free from projections of Passlns craft must use the lock until etreotlve the date of approval. 
a.DJ kind or sharp corners wblch might sfgnaled that the pass 1s clear. and de- roved: July 18 19'12. 
injure the wans. Steamboats must be scendlng boats or t.ows deslr1Dg to go.._..::ii~:.:.;;;;;.;..;:;.;;;;::..;;.;;;~~-----
provided with saltable fenders. One man. through the navigation pass must remain BY direction of the Admlnlstmtor. 
shall be kept at the head of every t.ow above the head of the lock until &lg- [SEAL] FnED B. RHODES. 
until it has cleared the lock and guide Daled t.o proceed. D A4mtntstrator. 
walls. Be shall use fender to prot.ect Cu> AtH>fdtmce of ._dams. When.in dams.--s-ec-... -on-3_.1_03-=of~n...~~=s~o•;;.;.;;nu-.u·e·38--....... 
walls and, US8 pJke pole t.o help pass drift are raised all bOSllO plying lQJP8r W. .IO"IU'V :1. .U IQ 

ar lee whUe m tb.e vtclDlty of lock. p001s, but not lntendlug t.o enter look....,_am=cm=d::ed:;;:::.:;to~rea;;;,;;;;d;.;;;as;;.'l;;.;;o;;;U~ows~:~---~ 
Cn> Handling machinery None but are forbidden t.o approach nearer to 6 S.103 Dae procet8-Jtroceduml ud 

lo of the Unlt.ed s~ fo th dams t.ban a line extending across the app~lla10 ri&;h18 wilh na;ard 10 dt .. 
emp yees r e river from the pile cluster fartherest ohili1y and death heueGts and r~lot~ purpose wm be allowed t.o move aD¥ upstream fJ.'Om lock. 
valves. gate. or other macbhun7 belong- <v> Dmnage to constructfon. tDOT1'. To relier. 
Ing to the locks. but the 1ockmast.er or Ca> statement o/ fniUoy. Proceedln8a 
his assistant may call for assistance avoid damage or hindrance bJ' wave before the Veterans Admbdstratlon am 
from the mast.er of any boat using the.. action to plant or structures connected ex parte in nature. It ts the ob118at!on 
locks, should such aid be necessary., and 'Wl\h the comtnictlon or repair of looks of the Veterans Admlnfstratlon to asslst 
when renderlng SUCh asslstauce the men and dams. during the time when. such a claimant in developtng tho facts por .. 
so employed sbaU be strictly under the work is in actual progress, steamboat.a ttnent to bis claim and to render a da.o 
orders of the lockmaster or his assistant. should regulate their speed between the ...... on which -nts h1m OVe?1 benoflt 

lower line of such work Clncludmg '°'°' --<o> Be/use fn. locks. The plac!Dg of plant) and a pmnt 500 yards above that can be 811P.Ported fn law whllo pro .. 
aD¥ ashes, refuse. or obstructlons in the -. -·-'- tecttng the Interests of the aovemmont. 
entrance of locks or in the locks, or on the Upper line of work. Be"ween ouuq, This pr1nc1ple and the other J>rDvts!ons 
the walls thereof, is J)l'Ohlb1ted. llmlts. ascending boats wD1 reduce their of this seotton app))? to an olalms for 

Cp) Commercfal statfBtfcs. Masters or speed to not exceed s miles per hour, beneftta and relief and declsloJIS thoreon 
clerks of boats &ball :fumfah In wrlfJDs and descending boats wD1 reduce their wlthln the purvJew of this part. 
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<b> SU1nnfsafoa o/ el1fdence. ADY evi­
dence whether docUmeDtar.r. tiestt­
mmda\ or ID other form. o1fered b7 a 
clatmant Jn support of a claim and BD¥ 
fsslle :be mB¥ m!se and contention and 
argument he JDB7 offer w.lth respect 
tb.eret.o are to be included in the 

-Cc> Heariap. lJpon ~ a. claim­
ant Js entlt.1ed to a hearing at ._ time 
on 8DJ' Jssue Involved ID a c'lafm w1tblD 
the purv.tew of tbJs pait,. D.e Veterans 
AdmlDistrat1ml wm provide the place of 
he8l:iDg in tbe Vefienms .Admlnfstratlon 
oflicehavJngorlginaljurJsdictioD over the 
c1alm. or at the Veterans .MmlDfstratloD 
omce nearest hJs home having adJudlca­
tive ftmcHons Blld wlll provide Vet.erans 
AdmJDfstratlon persmmel who ha.ve orJg­
Jnal detemdnatlve autbority of such Js­
sues to be responsible for the preparation 
of the transcrJpt; however. further ex­
pensesinvolved wm be the J:eSPQDS1bmw 
af the oJahnmd; The clafmaDtis entltlec1 
to produce witnesses and an testfmnny 
wm be under oath or afltnnetfon fte 
pur.poseof such ahe8rmgfs to permit the 
olpfmanf; to mtmduce Jnto the record 
in person a.DJ' evidence available to bbn 
wllich he may COJ3Slder mat.erla1 and &DJ' 
arguments aud. contentiOJlS with xespect 
t.o the facts and appl1cable law wblch 
he DlaJ' consider pertinent. It Js the re­
spcmslbDlt,y of tbe Vet;eram .Admlnlstra­
tion peraomie1 conductmg tbe headns 
to expJatn. fully the Issues and to suggest 
the sabmisslon of evidence which the 
c:Jaimauf;mayllave overlooked and which 
would be of advantage to his JK)Sltlcm. 
It fs tbelr furthe nspcmslbDltg to estab­
Ush and preserve tbe 1'eCOrd. Because of 
tbla and to 8SS111V c1mit.r 8Dd Ullder­
stanmng therein. questions wb1ch are 
direct.ed to the n)atmanf; and t.o witnesses 
are to be fmmed to explore falb' the 
basis for c1atmed. entlGement rather 
than with an mtent to .refut.e evidence 
aud to dfscredlt ~- lil cases in 
which the nature, or1sJD. or degree of 
disability Js ID issue, tbe claimaDt 1118¥ 
request; v.tsua1 ezamlnatlon by the J>h1&1-
clan deslgnafpd by the Veterans Admln­
Jstratlon as a pmtlal,pant in the hea:r1Dg 
and hfs observatkms wDl be read mto 

'Vfslms and cr1terJa of §§ 14.a& tmough 
14.883 of tbfs cbaptA!r a claimant Is en­
titled to repzesentatlon of h1s cbolce at 
every stage in the .PrOSeCUt£on of a clalm.. 

<e> Noti/iCatilm of decisions. 'l'he 
claimant wm be notified of any decision 
affecting tbe pa,vment of benefits or 
granting re1lef. Notice wDl IDclude the 
reason for the dedslon and the dat.e 1t 
wDl be eifectaat.ed as well as the rlsht 
t.o a hea1'lDg subJect to paragraph Cc> of 
tbls sectkm. Thenot111cat1on wm also ad ... 

. me the clafmqnt of his rJgbt to mlt1ate 
an ai>Pe8l by 1iUDg a Notice of DJsagree... 
ment wblch wm entitle him t.o a state· 
ment of the case for lds assistance in 
perfecting his ap,peat. Portber. the notice 
will advise hfm of tbepedods.in whlch an 
appeal must be IDltlatied and perfected. 
<See Pait 19. SUbpart B Of this cbapter 
OD N>llea'ls.> 

(PBI>oo.'11-11490 P.De4 '14'-971;8:&8) 
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Chapter I-Veterans Administration f 3.103 

ac:Uudlcatlve personnel wiUlln the Juris· 
diction of the Department of Veterans 
Benefits designated by him to make find­
lnas and decisions under the applicable 
laws, regulations. precedents, and ln­
structlons, as to entitlement of claimants 
to benefits under all laws ac:lmlnlstered 
by the Veterans Admlnlstratlon govem­
lng the payment of monetary benefits t.o 
veterans and their dependents, within 
the Jurisd.lctlon of Compensation and 
Pension Service. 

<b> Authority ls delegated to the Chief 
Benefits Director to establish annual In­
come llmltatlons for the purposes of 
I 3.251 <a> <2> based on service defined 
m § 3.8 (b), Cc>, or <d> at a rat,e In 
PhWpplne pesos equivalent to $0.50 for 
each dollar. 

<c> Authority ls delegated to the Di­
rector, Compensation and Pension serv­
ice, and to personnel of that service 
designated bY hlm to determine whether 
a claimant or payee has forfeited the 
right to sratuttlous benefit.a pursuant to 
the proVlslons of 38 u.s.c. 3503 or 3504. 
see 13.905. csa u.e.c. 212ca> > 
129 P.R. '1647 • .June 12, 1984. as amended a' 
81 PR 14455, Nov. 10, 1966; 8'1 PB 10442, 
May 23, 19'12: 8'1 Pa 19182, sept. 19, 19'12) 

§ S.101 Deciei0118 10 canf onn. 
All decisions will conform t.o tbe laws. 

regulations, Administrator's declslona. 
and defllled policies as enunclated bJ' the 
Administrator. All opinions of the <Jen .. 
era1 Counsel wblch constltut.e a prece­
dent are contained In Admlnl&trator"s 
decisions or oplnlons whlcb are approved 
bl' the AdmfDfstrator. Conclusions 
reached lD Individual cases are frequent­
ly intluenced by peculiar fact.a or local 
statutes and, consequently, will not be 
followed as precedents. However, whei-e 
It ls apparent be;vond question that tbe 
situation Is Identical, such eoncluslons 
mu be followed as a matter of coDSlst­
ency In the adJadlcatton of claims under 
the law or retrUlattons applicable. 
128 p.a. 1888. Pab. 2t. 19811 

§ 3.102 Beascmalde doubt. 
It Is the deflned and eonststentlJ 

applied policy Of the Veterans ,Admlnts. 
tratlon tA> administer tbe law under a 
broad lnt.erpretatlon. consistent, how­
ever, with the tact.a shown in every case. 
When. after careful consideration .of all 
procurable and assembled data, a rea­
sonable doubt arises regarding service 
orlgin, the degree of dlsabWty, or any 
other po!Dt, such doubt wUl be resolved 

SS 

In favor ot the claimant. lb' reasonable 
doubt Is meant one wblch exists by rea­
son ot the fact that the eVldence does 
not satlsfac~ prove or dlsprove the 
claim, yet a substantial doubt and one 
wtthln the range of probabWb' as dis­
tinguished from pure speculation or re­
mote posslblllb'. It Is not a means of 
reconcJUng actual confllct or a contra­
diction In the evidence: the claimant Is 
required to submit evidence sufllclent to 
Justify a belief 1D a fair and Impartial 
mind that bis claim ls well grounded. 
Mere susplcton or doubt aa to the uuth 
of an..v statements submitted. as dfstln· 
gujsbed from Impeachment or contradic­
tion by evidence or known fact.a, Is not a 
Justulable basis for deDS'lnlr the appllca­
tton or the reasonable doUbt doctrllle u 
the entire. complet.e record otherwise 
warrants lnvoklDS this doctrlne. The 
reuonable doubt doctrine Is also appB­
cable even In the absence ot ofllclal rec­
ords. partlcularb' If the basic Incident 
allegedly arose under combat. or slml­
larl7 strenuous conditions, and Is con­
statent with the probable results of sucb 
known hardships. 
( 28 P .B. 1668, Feb. H, 1981) 

§ 3.103 Due proceu-procedoral and 
appellate rights wilh regard to dis­
abW1y and dealh Lene&IS and related 
relief. 

<a> Statement o/ polfcf/. Proceerttnp 
before the Vet;erans Administration are 
ex parte in nature. It Is the obllgatton 
of the Veterans AdmiDlstratlon to assist 
a claimant In developl.ng the facts per­
tinent t,o his claim and to render a de­
clslon which grants him every benefit 
that can be supported In law while pro­
tectlng the interests of the Government. 
This principle and the other provlslons 
of this section apply to all claims for 
benefits and relief and decisions thereon 
within ~e purview of this part. 

<b> Submfsdon of evidence. Any evi­
dence whether documentary, testl­
moDlal, or In other form, offered by a 
claimant In support of a claim and any 
lsme he may raise and contention and 
argument he may offer with respect 
thereto are to be Included In the 

<c> Hearings. Upon request a claim­
ant ls entitled t.o a hearing at any time 
on any issue Involved In a cla1m wltbln 
the purview of this part. The Veterans 
Administration w1l1 prOVlde the place of 
hearing ln the Veterans Admtnlstratton 
omce having orlgtnal jurisdiction over the 



I 3.104 Title 38-Pen~ions, Bonuses, and Veterans' Rellef 

claim or at tbe Veterans Admlnlstratlon 
omce nearest bis home having ad.ludlca­
ttve tunctlODS a.ml will provide Veterans 
AdmtDlstratlon persomlel who have orig­
inal determinative authorttJ' of such Is­
sues to be responslble for the preparatloll 
of Ul8 transcript; however. turther ex­
penses lnvolved will be the responslbDlty 
of the claimant. Tile cJalmant Is entitled 
to produce witnesses and all testlmcm)? 
will be under oath or allrmatton. The 
P1l11>088 of such a hearlng Is to perm.it the 
claimant to Introduce tnt.o the record 
m person aw evidence available to blm 
wblch he ma7 consider mat.erlal and any 
argument.a and contentions with respect 
to the fact.a and applicable law wblcb 
he lll8J' consider pertinent. It ls the re­
SPODSlbmtl' of the Vetierans Admlnlstra­
tlon personnel conducttng the hearing 
to explain full7 the Issues and to suggest 
the subm•sston of evidence which the 
cJalmant may have overlooked and which 
would be of advantage tA> his position. 
It Is their further responsibility t.o estab· 
llsh and preserve the record. Because of 
tbl8 and to assure clartty and under­
standtng thereJD. questions wbtch are 
dlrecfied to the claimant and to witnesses 
are t.o be framed to explore fully the 
basis for claimed entitlement rather 
than with an lnt.ent to retut;e evidence 
and to cUscredlt testimony. In cases ln 
wblch the nature. origin. or degree of 
cUsabDlb' Is In issue, the cJalment mar 
request visual egamtnatton b7 the pbysl­
clan designated b7 the Veterans Admtn­
lstratlon as a participant ID the hearing 
and bis observations will be read Into 

<d> Bes>resentaffcm. Within the pro· 
vtslons and criteria of H 14.626 through 
14.683 of this chapter a claimant Is en- . 
titled to representation of his choice at 
every stage Sn the prosecution of a claim. 

<e> Notlftcatfon of decisfcms. The 
claimant will be notlftect of any declslon 
decttns the P8¥DleDt of benefits or 
8J'8DUDg relief. Notice wD1 Include the 
reason for the decision end the date it 
will be effectuated as wen as the right 
t.o a hearing subJect to paragraph <c> of 
this section. The notulcatlon will also ad­
vise the clalmant of his right to lnltiate 
an appeal by 1Wns a Notice of Disagree­
ment wblch wll1 entitle him to a State­
ment of the case for b1s assistance In 
perfecting his appeal. Further, the notice 
will advise him of tbe periods in which an 
appeal must be ln1tlated and perfected. 

<See Part 19, SUbpan B of this chapt.er 
OD appeals.) 
(87 Pa 14'180. JulJ' u. 19'12) 

I S.104 Fiaali17 of declaicm• 
<a> The declston of a d* constt&uted 

ratlnB 8Belle7 or other 8Pl1C)' of orl8lD&1 
Jurladlctton on wblch an actton was 
predicated Will be 1IDal and blDdlDS upon 
all 1leld ofllces of the Veterans Mmtnts­
tratlon aa to eoncluslona baaed OD evi­
dence on file at that time and wtJ1 not; be 
aubJect to revision OD the same factual 
basis a:cept bJ duty CODSUtuted appellate 
authorities or except as provided ID 
I 3.105. See II 19.153 8DCl 19.154 of t1lll 
chapter. 

(b) Current def.ennlnaf;fom of 1IDe of 
duty, character of discharge, reJatton­
ablp. dependeDC)', domestic relaUona 
QueatlODS. homlctde. and flndlDp of f&S 
of death or presumpt.!ons ot deat.b made 
In accordance with exfstlng tnstructtom. 
and b7 appllcatton of the same criteria 
and based OD Ule 88lll8 fact.a, b7 either 
an Adjudlcatlon acttvtv or an Insurance 
acttVlt7 are blDdtng one upon the other 
ID the absence of clear and unm18tatab1e 
error. 
(19 P.R. HG. Jan. 19. 198': 19 P.& 'IMT. 
J'una 12. 1884) 

§ 3.105 Revlaioll ol decldom. 
The provlslons of tbla secttcm appbr ez­

cept where an award was based on an act 
of commtspton or omtsston bsr the PUee. 
or with his knowledge <I 3.&00<b> > i 
there ls a cba.uge In Jaw or a Veterans 
Admtntstratton t&sue, or a chaDRe ID 
lnt.erpretatlon of law or a Veterans 
Administration Issue <13.114>: or the 
evidence establlahes that service connec­
tion was clearb' llleBal. The provlslona 
with respect to the date of discontinu­
ance of beneBt.s are applicable to nm­
n!Dg awards. Where the award has been 
suspended, and It ls det.ermlned that no 
addlttcmal payments a.re 1n order, the 
award wll1 be discontinued effective date 
of last P&1Dlent. 

<a> Bmw. Prevtous detiermlnatlcms 
on which an actton was predicated. JD­
cludlns decisions of &en'lce connection, 

. degree of dl&abWty, age. marriage. re­
lationsblP. service. dependenCl'. line of 
duty. and other Issues, will be accepted 
as correct ID the absence of clear and 
unmistakable error. Where evidence 
eatabUahes such error. the pzlor declslon 
will be reversed or amended. Por the 
purpose of authorlztng beneflt.s. the rat-
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published in the Federal Register on . 
Wednesday. Dec:ember e. 1989 (54 FR 
50361) as Treasury Decision 8215. "(he 
rules related to compliance with the new 
reportfns requirements imposed by 
section 8050M for returns relatln,g to 
persons receiving contracts from Federal 
executive agencies.. 
FOR FUR1'HSI INFORllA110N CONTACT: 
Keith E. Stanley at 20Z-S66-3387 (not a 
toll-free number). 
SUPPLEMENTARY DCFORUATIOil: . 

Background . 

The final regulations that are the 
subject or these corrections relate to 
section 6050M. which was added to the 
lntemal Revenue Code by the Tax 
Reform Act of 1988. 

Need for Correction 
As published. the final iegulations 

contain errors which may prove to be 
misleading aDd are in need of 
clarification. 
ConedioD of PuhBcatlon 

Accordinsly. the publication of the 
fmal replati~ which were the subject 
of PR Doc. 89-28398, ls corrected as 
follows: 

Para. L On page 80369. in the 
pmamble. flnt column. line 10. the 
lanpase .. (lnc:ludlns Into (or treated as 
ent~red" Is corrected to read •'(including 
their contract actions treated as new 
contracts entered into (or treated as 
entered". 
11.IOIOll (Amended) 

Par. z. On pose 60370. second column. 
·I 1.5060M-1(b)(2)(iv) should read: 
• • • • • 

(iv) Certain schedule contracts. For 
purposes of this section. any of the 
followins c;ontracta entered into on 
behaU of one Gr more Federal executive 
agencies ls not a 11contract" to be 
reported by the General Services 
'Administration or the Department of 
Veteran'• Affairs at the time of 
execution: 

(A) A Federal Supply Schedule 
Contract entered Into by the General 
Services Administration. 

(8) An Automated Data Processing 
Schedule Contract entered into by the 
General Services Administration. or 

(C) A schedule contract entered Into 
by the Department of Veteran's Affairs.' 
Instead. an order placed by a Federal 
executive agency. including the General 
Services Administration or the . 
Department of Veteran's Affairs. under 
such a ac:bedule conbact is a .. contract ... 
for purpoaes of this section. · 

I 1.80DI (Amended) 
Par. & On pap to:m. eecond .column. 

line 4 ~f -I ·t.6050M-l(d){SHl)(AJ wbfcb 

reads ""8 CFR 1.8050M-t(d){5). to make, 
on the" should read ·~ CFR t.8050M­
l(d}(5) to make. on the''. 

Par. t. On pqe 50372. second column. 
immediately followl111 the text of 
I 80UIOSOM-l. the language "Approved: 
November 8, 1989. Lawrence B. Gibbs. 
Commissioner of Internal Remue.~· 
should read as follows: 
Lawrence B. Gibbs. 
Commissioner of Internal Revenue. 

Approved: November 8. 1989. 
Kenneth W. Gideon. 
Assistant Secretary of the Treasury. 

ome 0. Goode. 
Chief, lletJulations Unil. Aulstant Chief 
Counsel (Corporate}. 
(FR Doc. 80-8135 Filed 4-lCMJO: lt45.am) 
8U.1ND COCE 4l»OMI 

DEPARTMENT Of TRANSPORTATION 

CoastGuard 

33 CFR Part 117 

CCGD8 90021 

Drawbridge Operation Regukitfons; 
Lake Pontcbartraln, LA 

AGENCY: U.S. Coast Guard. DOT. 
ACTIOJC Pinal rule; revocaUon. 

SUfOIARY: 'l1Ua amendinent revokes the 
regulations for the Southern Railway 
Systems south drawsp,an on Lake 
Pontchartrain. in Orleans and St. 
Tammany Paris'hea. Louisiana. because· 
the drawspan baa been.replaced with a 
fixed span. Notice and public procedure 
have been omitted from this action due 
to the convenion of the span. 
WHVI DATE: This regulation 
becc>mes effective .on May tt, 1990. 

the provisions of the Regulatory 
Flexibility Act (s U.S.C. 605(bD. 
Drafting lnfmmation 

The draftera of this regulation are Mr. 
John Wachter. project officer, and 
Commander J.A. Unzicker. project 
attorney. 

List of Subjects In S3 CPR Part U7 

Bridges. 

Regu)atlon 
In consideration of the foregoing, part 

117 of tide 33, Code of Federal 
Regulations. is amended as follows: 

PAA1' tt7-DRAWBRIDGE 
OPERATION REGULATIONS 

t. The authority citation for part 117 
continues to read as follows: 

.Autbmily:33U.S.C.-499:49CPR1.48 and 33 
.CPR S.OS-1(8). 

2. Section 111.481(a]is revised to read 
as follows: 

t 111 .487 lake Ponldaartraln 
(a] ~e south draw of1heS1t bridp 

near New Orleans shall open OD eipal if 
at least 48 hours 'notice Is given. In case 
of emergency. the draw shall open 
within U hours and shall be .kept in 
condition for immediate-operation until 
the emergency is over. 
• • • • • 

Dated: March 22. 1990. 
Wl.MerllD. 
ll8ar AdmiraL U.S. Co4st Guard. Commander. 
Eighth Coast Guard DiBlricL · 
[FR Doc. 90-8.V.8 Filed 4-1o-&O: 8.-45 am) 
BILLING CGDE 010-Moll 

DEPARTMENTOFVE1'ERANS 
AFFAIRS 

38CFRPart8 

FOR FURTHER INFORMATION CONTAtr. 
Mr. John Wachter,Brldse 
Administration Branch, Eighth Coast 
Guard District. telephone (504) 589-3J6S. 
.,... ....,....., lllFORMATION: Thia IUN 2900-ACM 

action has no economic consequences. It Procedural Due Procesa 
merely revokes.rep)ations that are now 
meaninsJess because they pertain to a AGENCY: Department of Veterans 
drawbridP. span that no lonser exists. Affairs. 
Consequently. this action is -considered ACTION: Final~· 
to be non-major under Executive Order -------.:..-------
12291 and nonslgnificant under · . · SUMMARY: 1be Department of Veterans 
Department of Tran&Portatlon resuJatory Affairs (VA) has amended its 
policies and procedures {44 FR 11034. · adjwfication l'e8Ulations on procedural 
February 28. 1979). Since there is no due process for VA claimants and 
economic impact. a fUll replatory beneficiaries and the eligibility criteria 
evaluation ie unnecessitry. Because no for retroattive.awards based GD 
notice of l'l'CJPOsed rulemaldng ls liberalizing Jaws-or administrative 
required 11Dder 5 U.S.C. 853. and because issu~s. 'These amendments are 
this action will not have a significant necessary because of the need for more 
impact on a substantial number-of small specificity .in VA regulations on 
entities.. this ~emaldng Ja exempl from procedur81 due ·process -and because of a 
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VA General Counsel opinion on 
eligibility for retroactive benefits. 11ie 
effect of these amendments will be to 
improve and more clearly define 
procedural due process rights and 
retrpactive eligibility criteria. 
EFFECTIVE DATE: May 11, 1990. 
F'OR FURTHER INFORMATION CONTACT: 
Don EnaJand. Consultant. Regulations 
Staff, Compensation and Pension 
Service, Veterans Benefits 
Administration. Department of Veterans 
Affairs, 810 Vermont Avenue NW .. 
Washington. DC °20420, (202) 233-3005. 
SUPPLElllNTAAY INl=ORMATIOll: On 
pages 37791 through 37801 of the Federal 
Register of September 28. 1988. VA 
published proposed amendments to title 
38. Code of Federal Regulations. on 
procedural due process and the 
eligibility criteria for retroactive awards 
based on liberalizing laws or 
administrative issues. Interested 
persons were given until October 28. 
1988. to submit comments. &Uaestions. 
or objections to the proposed rules. 

VA recelvQCI comments on the 
proposed mies from the Vietnam 
Veterans of America and the Puerto 
Rico Public Advocate for Veterans 
Affairs. The comments and · 
recommendations with respect to each 
proposed amendment have been 
summarized and are set forth below 
together with the actions and/ or 
responses of VA. 

Comments and.Recommendations 

Section 3.103 

One commenter recommended that 
the proposed regulation be amended to 
state that nquired notices of VA 
proposed and final actions be sent to a 
claimant at his or her last known 
address. 

VA does not agree that inclusion of 
this wording in the regulation would 
provide any additional benefit for VA 
claimants with i'egard to their general 
right to notice of decisions on their 
claims. Baning an error or a delay in 
processing a notification of a change of 
address, all written communications to a 
claimant are sent to his or her last 
known address. mserlion of this 
requirement in VA regulations would 
not lessen the number of errors or 
reduce delays. For this reason no 
changes are being made based on this 
comment. Since additional protection 
against erroneous deprivation of 
benefits would not be afforded to 
claimants through adoption of this 
sugestion. the Government's burden in 
implementing the suaestion is not being 
discussed. 

Both commenters recommended a 
requiremel't for VA to furnish a copy of 

any notice to a claimant to the properly 
designated representative of the 
claimant. 

The regulatory requ[fement for 
furnishing copies of notices to 
desipated representatives is contained 
in 38 CPR t.S25(d), and inclusion in this 
section would be redundant. Therefore, 
no change is being made based on these 
comments. · 
. One commenter recommended that 

this section include a requirement that a 
claimant and his or her properly 
desipated representative be provided 
notification of aubmlssions from VA 
regional offices to VA Central Office 
(V ACOJ for advisory opinions. 
administrative reviews. administrative 
appeals. legal opinions, and medical 
opinions from VA health care 
professionals, and that copies of such 
submJ&sions and resulting replies. be 
ro~tinely fmDlsbed to the claimants and 
representatives prior to decisions beins 
rendered. The commenter states the 
belief that advisory opinions from the 
Director, Compensation and Pension 
Service, are bindins on regional office 
rating boards and Hearing Officers, and 
that an opportunity to examine and 
rebut such opinions prior to the declslon 
ls required in order to adequately 
provide procedural due process. 

The majority of claims processed in 
VA regional offices are of a routine 
nature involvingzelatively simple issues 
of entitlement. but some claims involve 
extremely complex and/ or novel issues 
and require application of a variety of 
laws and regulations. In some cases. due 
to circumstances arising from the 
complexity of an issue. a regional office 
may request an advisory opinion &om 
VACO, a mecUcal opinion. and/or a 
legal opinion. Administrative reviews 
and administrative appeals are actions 
which occur following a decision by a 
regional office. and therefore. have no 
relationship to procedural due process 
within the context of this .section. 

Advisory opinions are advisory only 
and. while such opinions should be 
given considerable weight by regional 
offices in reaching a determination on a 
particular claim. are not binding on the 
regional offices. The same is true of 
medical opinions·from VA health care 
professionals. There ia DO issue of a lack 
of opportunity to be heard by the 
decisionmaker where an advisory or 
medical opinion has been Issued 
because the decision making authority is 
retained by the regional office. VA does 
not believe that due process includes a 
requirement that auch nonbindmg 
advice be communicated to claimants 
and/ or beneficiaries prior to an initial. 
appealable decision being made. VA 
believes the appellate process, which 

provides Statements of the Case 
detailing the basis and rationale for a 
denial of benefits, affords claimants 
and/or beneficiaries ample opportunity 
to 8f8Ue their views. 

Information from.·or copies of, these 
opinions or other evidence considered 
by VA in reaching decisions may be 
made available to claimants and/or duly 
authorized agents or representatives 
under the authority of 38 CFR 1.500 et 
seq. These regulations also apply to 
requests for copies of legal opinions, 
which are an important part of the VA 
decision making process, and are 
rendered based on facts of record at the 
time of the opinion. Legal opinions may 
be challenged following regional office 
decisions as part of the appellate 
process or through the submission of 
additional evidence. 

Regulatory requirements for providing 
detailed reasons fOr decisions and 
additional 'Procedural safepards are 
also being adopted With ]J¥blication of 
this notice concerning proposed benefit 
reductions. VA finds these regulatory . 
provisions to be adequate to guard 
against erroneous deprivation of 
benefits. Marginal gains in that regard, if 
any, afforded to claimants by the 
commenter's suggestions would be far 
outweighed by the costs of 
implementation to the GovemmenL 
Such costs would include employee time 
required to copy and mail documents to 
claimants and beneficiaries. Jn addition. 
decisions would be delayed pending 
reply or expiration of a period allowed 
for reply. For these reasons the 
recommended changes are not beins 
adopted. 

One commenter recommended 
requiring that VA include citations of all 
applicable regulations in notices of· 
proposed or final decisions. and that the 
reasons for the proposed or final 
decision include a statement of the 
exact change in the .claimant's 
circumstances on which the change is 
proposed or based. · 

VA does not agree that the 
recommended changes would provide 
any additional benefit for VA claimants 
with regard to their general right to 
notice of decisions on their claims. The 
recommended changes would require 
VA to include detailed statements and 
regulatory citations on favorable as well 
as unfavorable decisions. Clearly, there 
is no risk of erroneous deprivation with 
favorable decisions. and the suggested 
chanses provide no additional 
protection to .successful claimants while 
being extremely burdensome OD the 
Government in tenns of the iJDPact on 
automated claims processlns and 
timeliness of decisions. Implementation 
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the action required or the claimant or has determined that these regulatory award or compensation. pension or 
beneficiary must be taken concurrent amendments are non-major for the dependency and indemnity 
with or prior to the filing of a request for following reasons: . compensation shall be terminated. 
extension of the time limit. and aood (1) They will not have an annual reduced or otherwise adversely affected 
cause must be shown as to why the effect on the economy of $100 million or unless the beneficiary has been notified 
required acUoit could not have been more. of such adverse action and has been 
taken during the original time period (2) They will not cause a ma for provided a period of 60 days in which to 
and could not have been taken sooner increase in costs or prices. submit e\idence for the purpose of 
than it was. A favorable decision on the (3) They will not have significant showing that the.adverse action should 
extension Issue would automatically adverse effects on competition. not be taken. 
make the taking of the required action employment. invesb:ilent. productivity, (3) &ceptiontJ. Pretormination/ 
·timely. Denials of such extensions innovation. or on the ability of United reduction notice is not required but 
would be separately appealable issues. States-based enterprises to compete notice contemporaneous with the 
Section 3.110 with foreign-ba~ed enterprises in adverse action is required whei:c 

domestic or expoJ1 markets. . (i) An adverse action is based solely 
One commenter recommended that The Catalog of Federal Domestic on written. factual, unambiguous 

the proposed revision be amended to Assistance program numbers are 64.100, information as to income, net worth, 
specify that the beginnins date of any 64.101. 64.104, 64.tos, 64.108. 64.109, and dependency or marital status provided 
time limit period be the date of the 64.110. · by the beneficiary or his/her fiduciary 
postmark on the envelope rather than List of Subjects in 38 CFR Part 3 with knowledge or notice that such 
the date on the letter of notification. The information would be used to calculate 
eommenter states this would alleviate Administrative practice and benefits. and the legal standards applied 
penalizins a claimant due to delays in procedlire, Claims. Handicapped, Health to this information are numerical in 
mailing of lhe notification by VA. care, Pensions, Veterans. nature. 

All time limits established by VA Approved: March 20. 1990. (ii) An adverse action is based upon 
regulations are computed from the date Edward J. Derwinskl. th b fi • fid · • f ·1 t 
of the letter of notification. The date of e ene ciary 8 or uciary 8 ~ ure 0 

the letter of notification is known by Secretory of Veterans A/fairs. return a required eligibility verification 

ark report. or 
VA. whereas the date of the postm is 38 CFR part 3, Adjudication. ts (iii) Evidence reasonably indicates 
noL VA is of the opinion that its amended as set forth below: that 8 benefi~ is deceased. However, 
established time limits are generous. PART 3-{AMENDEDl in the event that VA has received a 
Even allowtns for .a ~elay or a few d11ys I . . .

1 
death certificate. 8 terminal hospital 

for mall delivery, these limits provide. t. Section 3.103 is revised to read as report verifying the death of 8 
ample time f~r clalmapts to perf,ct" follows: b efi i 1 · , VA b · 1 
claims.and appeals. and thu8 provide. -...i-~-U:---ls.I-~-"'------------ en c ary or a c 81JD 1or una 
adequate protecUon. against eJ"l'Oneous § 3.103 Procedunll due procesa and benefits. no notice of termination 
deprivation of bepefits. For these. appellate rights. Jooptemporaneous or otherwise) will be 
reasons no changes are beµig mad~ (a) S.tatement of policy. Every 
based on this commenL claimant has the right to written notice 

of the decision made on his or her claim. 
Section 3.114 the right to a hearing. and the right of 
· No comments were received regarding representation. Proceedings before VA 
the proposed amendments to this are ex parte in nature, and it is the 
section. obligation of VA to assist a claimant in 

We appreciate the comments and developing the facts pertinent to the 
sqgestions of those who responded lo claim and to render a decision which 
publicatton of the proposed rules. The srants every benefit that can be 
proposed rules are adopted with the supported in law while protecting the 
amendments noted above and minor. interests of the Government. The 
conforming amendments of a technical provisions of this section apply to all 
nature. The final rules are set forth claims for benefits and relief, and 
below. decisions thereon. within the purview of 

The Secretary hereby certifies that' this P.811. 3. 
these regulatory amendmenl$ will not (b) The right to notice-{t) <:enera/. 
have a significant economic impact on a . Claimants are entitled to notice of any 
substantial number of small entities as decision made by VA affecting the 
they are defmed In the Regulatory payment of benefits or the granting of · 
PlexibWty Act. 5 U.S.C. 601-612. The reliet Such notice shall clearly set forth 
reason for this certification is that these the decision made, any applicable 
amendments would not direcdy affect effective date, the reason(s) for the 
any small entities. Only VA decision. the right to a hearing on any 
beneficiaries could be dJrecdy affected. issue involved in the claim. the right of 
Therefore. pursuant to 5 U.S.C. -805(b), representation and the right as well as 
these amendments are exempt from the the necessary procedures and tim_e 

. initial and final regulatory Dexibility limits. to initiate an appeal of the 
analysis requirements of sections 603 decision. 
and 604. (2) Pretermination/reduction notice. 

In accordance with Executive Order Except as otherwise provided in 
12291, Federal Regulation, the Secretary paragraph (a)(3) of this section, no 

(c) The right to a hearing. (1) UPQn 
request a claimant ls entitled to a 
hearing at any time on any issue 
involved in a claim within the purview 
of part s of this chapter. VA will provide 
the place of hearing In the·VA omce 
having original jurisdiction over the 
claim or at the VA omce nearest the 
claimant's home havins adjudicative 
functions. and will provide VA 
personnel who have original 
determinative authority of such issues to 
conduct the hearing and be responsible 
for establishment and preservation of 
the hearing record. Hearings in . 
connection with proposed adverse 
actions and appeals shall be held before 
VA pel'llODDel having original 
determinative authority who did not 
participate In the propo'sed action or the 
decision being appealed. ~l expenses 
incuned by the claimant in connection 
with the hearing are the responsibility of 
·the claimanL · 

(2) The claimant is entitled to produce 
witnesses and ell testimony will be 
under oath or affinnation. The purpose · 
of a hearing is Jo pennit ~e clf!iman~ to 
introduce into the record in person any 
available evidence which the claimant 

· may consider material and any 
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arguments and conteati~ with respect 
to the facts andQplk:ahle law wbicb 
the claimant may consider pertinent ll 
Is the respons1blliq of the VA pereomiel 
conductins the hear.ID,p ta .mrpla1n fully 
the issues ana naest lbe submissiml of 
evidence wliicb the dalmant may have 
overlooked and Whlcli would be DI 
advantage to1hedalmanfa poslticm. To 
assure clarity anc1 completeness af 1he 
hearing record. guestions whlCh are 
directed to the -claimant an4 to 
witnesses are to 1>e framed to explore 
fully the basia for claimed entitlement 
nther Jhan wffh an intent to retute 
-eviaence or to discredit 1estimony.1n 
cases in Wh1dl 1he nature, onstn. or 
degree 1>f diaa1rility !a in Issue, -the 
claimant maymquest v1sual 
examination bJ a ,m,sician deslgna124 
by VA anc11htrpby&ichm'JI observaHons 
will be reaa into the .reconl. 

u S1110n-o e ce. .J 
evidence whetber.documentary, 
testimonial. or in other fonn, offered h.Y 
the claimant in support .of a claim am! 
any issue -a dabmmtm&J indse-and any 
contentlonm arpmeat a dahnant may 
offer with respect thereto are to be 
Included in the recoi&. 

{e] 7heds6Uo1ep1eswm•t;on. 
. Subject to the provisions T4II14S28 

througla 14.637 a tis U1le. c:laiman1s ant 
entitled to representatima of their choice 
at ever; stage in the prmecation of a 
claim. 

(f) Noti/it:Sioa of z:ll!Jl:isiona. 11ie 
claimant or beneficiary will be notif">ed 
in writins of dedskma dectmaihe 
payment of bemrfil8 uranmtms nliel 
Notice will :include 'die l'BBllOD for the 
decision and thedm U will be effectin 
as well n the right to a .lmaring'BUbject · 
to panqpaph (c) of this Deetion. The 
notification will '81.ao .a.ise the daimmrt 
or benefk:illl'J uf theliBIJt 1D initiate an 
appeal by .filing a Notice of · 
Disagreement wbicb will entitle the · 
Individual to a Stalement d tlmCase for 
assistance fa pe.rfectilVJ an .appeal. 
further. the aatlceviB aiv.lse bim or hm 
of the periods iD whim 111J appeal must 
be initiated ancipnfedea. (SeepmtU. 
subpart B. Gf dm chapter,. on "Bppeala.) 

2.Section3.105il amended bJ 
revising the last .sentence in paragraph 
(d), pa~ajfas {e} aml fa anchnldius 
panwraplm {BJ and {h). fD mad aa 
follows 

I a.1os "ReVlslon of decb1oft. 
• • ... ·····:~1.1:· .• ·. . . . 

(dJ. •:. iiai~·~'th~ ·i.J~deti ·. 
m ar$apli°');J.~t'.Uiis'eectto!: U. . .. 
ad~lticili&i{~V.~ Ya.not *eiv'ed · · 
within that p~~

1

1Jdal .ratlila .action 
will be laken 'aila ~-~w.anl Will be" 
reduced or c1iscontinUec1; if ln or.der. · 
effective the l~st day :of them~ in · 

which a iJO.day period .from lhedate of 
notice ta the beneficiaq of .the final 
ratiq action_expires. :. · · 
(Authoritr-• U.S.C. '30U.(bJ(&)) 

(ej Hedaction in eva1uation­
compensation. Where tliereduction·m 
evaluation ·of a serv:iCe-cmmected 
disability or emp]oyabitity status ia 
considered w.amanted JlDd .the lower 
evaluation would ftlult 1n a reduction -or 
discan6nuanceof .compensation 
payments .currently being made. a ratfD.8 
proposins the .reduction -or 
discontinuance will he pr.epared settlns 
forth all materlal facts and .teaS01JL ne 
beneficiJll'.)' will be notified 41 his or ·her 
latest.acldress of nc:ord of the 
contemplated action and fumished 
detailed reason& .therefor, and will .be 
siven 60 days for the presentation of 
additional evidence jo 'Show that 
compensation payments should be 
continued at their'P11888ntlnel. Unless 
o~erwise provided in paragraph .(h) of 
this section, if additional evidence is .not 
received within that period. final ratios 
action will be taken and the award will 
be reduced ardiscontinued effm:tb'e ihe 
last day of the .month m :Mdch a.aay . 
period from the date of notice to the 
beneficiary of the final nting action 
expire& 

(Authority: 38 U.S.C. 301Z(b)(6)) 

beneficiaJ:y will be llOtifieti at bis or Iser 
latest addlae of IKOM m the 
contemplated .m:tian and fumished 
detailed ma.sans~ and wiU 'be. 
given eoday.afar*8 pi:eseutation of 
additional oidem:e ta show that lhe 
bene6ts shovld'he cmdinuecl at 2he1r 
preSea! lew1 Unless otherwise provided 
in pan.graph (h) of this ~edion. if 
additimml evidence u 1KJt received 
withln that period. fina) adverse action 
will be taken and the award W11l be 
'9duced or .discontinued effective as 
specified under the provisions of 
11 3.500 through 3.503 of this part. 

. (Authority. '38 05£. 3Jt2) 

(h) Pl'8determination hearings. ft) tn 
the advance :written notice ccmceming 
proposed actions under paragraphs fd) 
through {g) of 'this section, the 
beneficiary will be mformed that he or 
abe will have an opportunil)' fora 
predetennination hearing, provided that 
a request for such a bearing :is received 
by VA witliin 10 days from 'the date of 
the natice. If a timely reguest ls 
received, VA will notifj the benefiQm:y 
in writins r4 Sia tlme and place of aie 
heartns llt leBllt 10 dqs in advance of 
the scheduled hemmg date. The ID.day 
advance na1ice IDBJ be waivad by 

, agreement betweeD VA and the 
beneficiary er representative. The 

(f) Redm:lion in .emluation-pension. bearins will be CODducted by VA • 
Where a change in disability-or personnel "'1o atd not patOclpate 1n the 
employabiJitN Wammts a iTeduclion or proposed a~erse ~cfion and w~ will 
disOODtinum:me af pamWm payments bear th~ decision-niakins responsibillty. 
cummtlybeingmade.a:ratingproposing If d rmin ti h .,...; .. .,- tim I 
the redw:tiDD ur dismrrtDmanoe wi1l be a pre ete a on e"" .. 16 IB e y 

reQuested. benefit payments shell be 
prepared-ae.tting ;forth all material facts continued at the pr:eviously established 
and reasmm. The henefh:iary will be I I :· fi I d t in r notilieci al aw. -or her lateat address of eve pen a ma e erm a ion 
recordGftbecmrtemp)ated action and concerning JJ1'0.PQSed.action. 
fumisheii detailed masons tlmiefor, and (2).F..Uowuw diepredeterminatian 

procedmea .specif'~ in this parqraph 
will be siveul60daysforthe and pBl'SfP'4Pla (dJ, {e]. {.fJ or{g) of this 
presentation m addjtipnaf ev.idem2 to sectioa. wllldleiter js applicable, final 
show that pension henefita slmu1d be 
continued.at thmrpresent Jeve1. Unless action will he ta.km. U 8 

otherwise iprori4ed In pFmRgraph {Ii) of predetermination hearms was not 
this :secUcm. if addiliorud .evldence ii "not requested or if the beneficiary failed 
received within that period. rmal :ratinB withoat good cause to report for a 
actioll w.iB he tak-en and ilhe award wm schedulecl predetermination heariIJa. the 
be reduced mdisccmtimled effective .the final action wlll be based soJe1y upon 
last day of the mcmth .in w.hida the final the evidenae of l'2CDZ'd. inmpln cf 

.-...11 good cause bH:1ude. but are not ftmimd 
rating actim iB approvc:u. to, the JDnesa ur hospttaUt.amm af 11m 
(Authority. '38 US.t:. '30l2(b)(5)J claimant• beneficiasl'. death of an 

(8) OtluJr redat:li01JS/discantizIµanDa immediate familJ memba:. etc. Jf a 
Excep!aa.othelwise ~at· · · predeterminatimhA1in8 was . , . 
1 s·.1()3{0ll3J-Of ~pad, ._.hi!r.e a . con~~ lfnid.actioa,~ int Jmsed 
reduction or .disconliammce of benefits on eville:nm ~tes~yaddw:ed•ihe 
is warranted b.Y .reaion-.of mfonneJion · ·heariJll es well aa.'thl, p~ ~~of, 
received concernlnfi income. Rt worth. reco~d lm:lu~ qr. additioaal evidence . 
dependency, or QJarilal or other stalila. a obtained ~owill8 4f!e .heaDng ~-
proposal lor .the reducUoa or to neces~ary deveJopinenL Whether or 
discontinuance wm be pre_pamd .set.fuw. not a PredeterqDnatiOJl hear.ing was . 
forth all materiel facts and reasons. r:fie . condnc'ted. a written notice of the final 
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accountholder0s name and address were 
ver.lftecl al the time the account was 
opened. or at any subsequent time. and 
that lntormatfon was recorded on the 
sfpature card or other file or record: or 
by examination of a document that 
contains the name and address of the 
purchaser and normally is acceptable 
within the bankins community as a· 
means of ldentiftcation when cashing 
chec1cs for nondepositors. U the deposit 
accountholder's Identity bas not been 
verified previously, or if the financial • 
·institution la unable to determine 
whether the indlvidual's ldentification 
had been verlfled previously, -then the 
financial lnstitutlon shall verify the 
de~sit accountholder'a identity"by 
examination of a document that 
contains the name and address of the 
purchaser and norman, is ac:cePtable 
within the bankina community as a 
means of ldentfBcation when cashing 
checks for nondepositors. and shall 
record the specific idenlifyins 
information on the las (e.g.. State of 
issuance and number of driver's 
license). The method of verification used 
shall be noted on the log. 

(2) If the purchaser does not have a 
deposit account with the financial 
insUtution: 

(i)(A) The name and address of the 
purchaser. 

(8) The social security number of the 
purchaser. or if the purchaser is an alien 
and does not have a social security 
number, then the alien identification 
number. · 

(C) The date of birth of the purchaser: 
(DJ Uthe Individual is pun:baslns the 

insbument(s) on behalf of another 
peqion. the name of the person on 
whose behalf the instnunent Is belna 
purchased and· the account number of 
that third party; if there is no account 
number. then the name. address and 
social security number. as well as the 
taxpayer identification number, or alien 
ldenUficatlon number. of such person: 

(E) The date of purchase: 
(P) The branch where the yurchase 

occurred; 
(G) The type(s) of instrument(s) 

purchased: 
(HJ The serial number(a) of each of 

the lnstnunent(s) purchased: 
Pl The dollar amount( a) of each of the 

Instrument(&) purchased: m The payee(&) on each of the 
lnatrument(s) purchased (for cashier's 
c:hecks and bank checks and drafts); and 

(KJ The amount of the purchase tn 
cunency. 

(ii) In addition. the fmancial 
institution shall verify the purchaser"• 
name and address by examination of a 
document that contains the name and 
address of tbe purchaser and norm .. Uy 

is acceptable within the banking 8'111MAAY: The Department ot Veterans 
community as a means of identification Affairs (V Al .Is Issuing tmal regulatory 
when cashing checks for nondepositors. amendments concerning the · 
and shall record the apeciftc ldentifyins consideration of additional evidence. 
infonnatlon on the 109 (e.g., State of hearing requests. and requests for 
issuance and number of driver's changes In representation following the 
license). certification and ttanafer.of an appeal to 

'(b) Contemporaneous purchases of the the Board of Veterans Appeals (OVA). 
same or different types of tnatnunents . These amendments set limits on the 
tota'llng SS.000 or more shall be treated time in which these items may be 
as-one purchase. Multiple purchases submitted and are necessary to ensure 
dmina one business day totaling &1.000 ~th!l!!,e J!tim!!!!l!Ll!!!!:!!!J!!!l.O!!!fL!a!J!e!!!als.!!!:_ __ .,.. 
or more shall be treated ns one purcha EFFECTIVE DATE: These rules are 
if an Individual employee, director. effective June 14, 1990. 
officer, or partner of the financial FOR FURTH&R INFORMATION CONTACT: 
Institution has know1ed1Je that these Mr. Jan Donsbach. ~peclal Legal 
purchases have occurred. Multiple sales Assistant to the Chairman (01C), Board 
must be noted as such •m the log. of Veterans l\ppeals. Department of 

(c) The financial institution may Vetei'ana Affairs. 810 Vermont Avenue 
maintain a single amtralized 
cbronolOIJical log or it may maintain NW •• Washfnston. DC 20420, (2.02) 233-
separate chronologlcel loge by brancb. 2978. 
A financial institution also may keep a SUPPLEMENTARY INFORMATION: On July 
separate chronological las for each type 8. 1989, VA published In the Federal 
of instrument sold. Uthe financial Register (54 FR '-M45) a notice 
Institution maintains a separate proposina amendment of 38 CFR 19.114 
chronological log or logs for each to add a cutoff date followins which an 
branch. all of the branch logs for a appellant cannot submit a request for a 
calendar month must be sent to a chanp in repreaentation and an 
centralized location by the fifteenth appellant and/or representative cannot 
(15th) day after the end of the calendar submit additional evidence or a request 
month for which the log was compiled. for a personal heariq In a case which 

. Financial institutions with branches in has been transferred to the BVA for 
more than one State may centralize the appellate c:onsfderatton. Provision was 
logs by State. A list of the centrali7.ed made for acceptina evidence and 
locations and branches shall be requests at a later date when good cause 
available to the Secretary upon request. is shown. Related revisions to 38 CPR 

(d) Cuonologlcal lop shall be 3.tml(c], 3.156(a). and 3.160(e) were 
retained by the financial Institution fm a proposed to Insure that effective dales 
period of five years. for subsequent awards. If any. are 

(e) The cluonological logs shall be preserved when evidence Is submitted 
available to the Secretary upon request too late for the BVA to consider in an 
at any time. appeal. . 

Dated: April 24, 1990. VA received 12 comments on the 
proposed rules--two from VA 

Peter IC. Nunez. employees. two from a service 
Assistani Secretary (Enforcement). organization and allied legal services 
(FR Doc. 90-11229 Filed S-14-80: 8:46 amJ organizations. seven from private 
8IWllCI CODE .....,. attorneys-at-law. and one from a County 

Executive.· 

DEPAR111ENT OF VETERANS 
AFFAIRS 

38 CFR Paris 3 and 19 

RIN 2900-AD14 

Appeals Regulatlom and Rules of 
Practice; Request tor Change In 
Representation, Request for Personal 
Hearing. ar Submission of Addlllonal 
Evidence FoUOwlng Cerllflcatlon of an 
Appeal to the Board of Veterans 
Appeals 

AGENCY: Department of Veterans 
Affairs. 
ACTIOIC Final t'Ulea. 

Several commenter& objected to the 
objective of these amendments-setting 

· a cutoff date for submitting additional 
evidence and requests for a change in 
representation and hearings following 
tr41nsfer of appeals to BV A. Two voiced 
general opposition. but gave no reasons 
for their objections. Some commenters 
sugested that the need for the 
restrictions in these amendments had 
not been adequately addressed in view 
of the perceived burdens which they 
Impose. Others expressed general 
concern about an abridgment of :"ights. 
One commenter asserted that the 
proposed reiuJatlon save the Chairman 
"extraordinary power to refuse to accept 
any new evidence, refuse to allow a 
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· by these amendments. but it is not and ·wnt not file &ivolous bearing 
substantial Essenttally. it involves only requests. 
their consideration of additional 'Ibis commenter also expressed 
evidence and hearing testimony lengthy views about pen:eived 
·submitted too late for the BVA to limitations on the abWty of 

. Approved: April 11. 1990. 
FAlward I· Delwlasld. 
Secretary of Vetemns A/fairs. 

38 CPR parts 3 and 19 are amended as 
follows: 

consider. They must reconsider their representatives to withdraw from a case 
position In the liaht of evidence initially imposed by these revisions. These _.JP~ART&B:. [.!::-~ "1.§tmlmJL------t 
submitted while a case Is at the BVA revisions focus on when an appellant t. In 1 3.t03. the first sentence of 
anyway,·unl888 this riaht is waived by m. ay chanae representatives. not when a d th th U L (See t f 191~ .. ) ·-o paragraph (c) is revised an an au ority 

e appe an curren • 1
•· representative may withdraw. The citation is added to read as follows: 

One commenter suaested that. language in 38 CFR 19.174 has been 
instead of requiring that good cause be alted!d to make this clearer. In addition. § 3.103 Due pro ces..-.procedural end 
shown for the late submisaion of withdrawal of a representative has been appeHate rights wfth regard ID dlaablDtr 
evidence or requests for chanaes in added to the list of examples of good end death beneftls and rellted reUef. 
representaUon or hearings. the rule be cause for a late cbuge in · • • • • 
rewritten to provide for a motion for an representation. The same commenter (c) Hearinas. Upon request. a claimant 
extension of time to take these steps. raised questions about restrictions on is entitled to a hearing at any time on 
This B111Bestion was not a~opt~ There , hearings in which the appellant Is not any issue involved in a claim within the 
would be little or no practical difference present. That issue. while related. is not purvie.w of this part. subject to the 
in the approach sugested. This the subject of this nale. That Issue will limitations described in I 19.174 of this 
commenter also euaested that the be clarified in the future in addressing chapter wi~ respect to hearings in 
eutoff date be measured from the date comments concemina other proposed claims which have been certified to the 
that the apP:Uate record was received rules. 'See 54 FR 343341 Board of Veterans Appeals for appellate 
by BV A. rattier than &om the time that ' . review. • • • 
the appellant Is stven notice of the The Secretary hereby cert1fie~ that 
transfer of the appellate record to BV A. these ~ul~tory amendm-:nts will not 
This S1J888StiOD was not adopted either. have a Bl~lllficant ecoDOIDlC lmpa

0
Ct ,OD a 

The method.adopted enables appellants . substantial number of small entities as 
and their representives to easily · . . they 8!': deftned In the Regulatory. 
detennine the exact cutoff date. Ple~bWty Act. 5 U.S.C. 601-812. 
inasmuch as they are always Jnformed . Pursuant to 5 u.s.c. eos(b), these 
of the transfer of the appellate record to regulatory amendments are therefore 
BV A. The proposed method does not. ·exempt from the initial and final 
This commenter voiced concem about regulatory RexibWty analyses 
perceived problems In aesoclatms requirements of sections 603 and 004. 
requests with the record. when the They w_ill haver no sipificant direct 
requests are submitted scion after notice impact on small entities (i.e .• small 
of transfer of the record to the BVA has businesses. small private and nonprofit 
been siven. because the request might organizations. and small governmental 

. be received at the BVA while the file jurisdictions) inasmuch as they concem 
was still In translL In Bv A·s experience, the appeals of individual appellants 
proper association of these early before BVA. 
requests with the appropriate me is VA has also detennined that these 
rarely a problem. regulatory amendments are nonmajor in 

Conceming this commenter's accordance with Executive Order 12291. 
sugestion that these amendments will They will not have an adverse economic 
serve to encol11'888 representatives to impact on or increase costs to 
me protective requests for hearings a.nd consumers •. individual industries, 
that this would ad~ to BV A's. world~d Federal. State, and local govemment 
due to the echedullns of h~anngs which agencies, or geographic regions. 
do !'ot materialize.. the BVA d'!88 not There is no Catalog of Federal . 
belaeve that this will be a significant Domestic Assistance program number 
problem. As noted previously. a peat involved With these regulatory 
deal of time Is provided to make the amendments · 
choice of whether or not to request·& • 
hearina and the occurrence of events ub 
very late in the appellate process which List of.B iects 
make a heartns desirable for the first 38 CF/l Part 3-
time is rare. In those unusual cases. 
these amendments·provide a mechanism Administrative practice and 

· for obtaining a hearin& Thus. it will procedure, Claims. Disability benefits. 
generally be unnecessary for appellants ·Health care. Pensions. Vete~ 
and their representatives to rue 
protective bearing requests. Based on 38 CF/l Part 19 
past experience, the BV A has every 
·reason to l>elieve· that the vast majority Administrative practice and 
of representatives will act responsibly .. -procedure, Claims. Veterans. 

(A~lhority: 38 U.S.C. 210{c)) 
• • • • 

2. In I 3.158. paragraph (a) is revised 
and an authorit)' citation la added to 
read as follows:. 

§ 3.158 New and materlll evidence. 
(a) New and material evidence 

received prior to the expiration of the 
appeal period. or prior to the appellate 
decision if a timely appeal hae been · 
med (including evidence received prior 
to an appellate decision and referred to 
the agency of orisinal Jurisdiction by the 

- ·eoard of Veterans Appeals without 
consideration In that dedsion In 
accordance with the provisions of 
f 19.174(c){l) of this chapter), will be 
considered as bavina been filed in 
connection with the claim which was 
pendms at the begtnnins of the appeal 
period. 
(Authority: 38 u.s;c. 210(c)) 

• • . . .. 
3. In § 3.160. paragraph (e) is revised 

and an authority citation is added to 
read as follows: 

I 3.160 Status of ckdmL 
• • • • • 

(e) lleopened claim. Any application 
for a benefit received after final 
disallowance of an earlier claim, or any 
application baaed on additional 
evidence or a request for a personal 
hearing submitted more than 90 days 
following notification to the appellant of 
the certification of an appeal and 
transfer of applicable records to the 
Boa~ of Veterans Appeals whicli was 

-not considered by the Board·ln Its 
decision and was referred to the agency 

· of original jurisdiction for conslderation · 
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Dlsc:asslon of Regulation 
The event requiring this regulation 

will begin at 8:45 p.l;ft. DD July 4. 1990 
approximately ts minutes prior to the 
fireworks display 100 yards west of 
Buoy #2 In Rowayton. CT. Thia Safety 
7.one is needed to protect any transitins 
commercial or recreational marine 
traffic from the possible hazards 
associated with the ftreworb display in 
this entrance channel area. 

Thia regulation Is issued punruant to. 
U.S.C. 1225 and 1231 as set out in the 
authority citation for au of part 1~ 

Ust of Subjects In 33 CFR Part 165 

Harbors. Marine safety. Navigation 
(water). Security measures. Vessels. 
Waterways. 

Regulation 

PART 185-fAllENDEDJ 

In consideration of the foregoins. 
subpart C of part 166 of title 33. Code of 
Federal Regulations. is amended as .. 
follows: 

t. 1be authority citation for part 165 
conUnues to read as follows: 

AutborltJ: aa u.s.c. uzs and t231; m 
U.S.C. 191~ 49 a:'R L48 and 33 CFR 1JJ5-1(s). 
6.Dl-1. e.ot-e. and 160.5. · 

2. A new 33 CFR 185. T1069 ls added to 
read as follows: 

f 165.T1069 Safety zone: Rowarton CIY1c 
Aasoclatlan Blewarb.. 
· (a) Location. The following area is a 
safety zone: All waters within a 1JJOO ft 
radius of the Barge MQ3" (the fireworks 
launchlng platform) approximately 100 
yards west of Buoy #2 in Ro•ayton, er. 
The launching platform will be moved 
into end then anchored in position (41-
ona· N, 0'/3-28'4t• W.). lbe safety 
zone will be closed to an marine traffic 
from 8:45 p.m. until the completion of the 
display at approximately tta> p.m. 

(b) Effective date. Thia regulation 
becomes effective on July 4. 1990 at 8:45 
p.m. approximately 1S minutes prior to 
the display. It terminates upon 
completion of the display at 
approximately 11:00 p.m. July 4, 1990. 
unless terminated sooner by the Captain 
of the Port. The rain date for this event 
ls July a. 1990 at the .same time. 

(c) Regulations. (t) In accordance witb 
the general regulations In I 185.23 of this . 
part. entry Into this zone ls prohibited 
unless authorized by the Captain of the 
Port or hie on scene representatives. 

Dated: June 14. 1990. 
T .II. CoJllm. 
Captain. U.S. Coast Guard. Captain of thBl'orl 
Lon9 lslamJ Sound. . 
(FR Doc. 90-14380 Piled 8-20-90: 8:45 aml 

NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

36 CFR Part 1284 

RIM 3095-AMJ" 

Temponu r Exhibition ot Prlvatelr­
Owned Materlat In tlle National 
Archives Bulldlng . 

AGENCY: National Archives and Records 
Administration (NARA). 
.ACTION: Final rule. 

SUMMARY: NARA is publishing .rules 
aovemins the temporary exhibition oT 

. privately-owned d~ments, paintings. 
and other objects at the National 
Arf::biv:es Building that are not part of a 
NARA-produced exhibit. The policy 
embodied in these rules is bei111 
established because of limited space 
and other NARA resources for display 
of items at the National Archives 
Building. 
&FEC1M! DATE: June 21. 1990. 

FOR FURTHER INFORMATION CONTACT:. 
John Constance-or ~ancy Allard at 20Z-
501-5110 iFI'S 241-5110). 
SUPPLEllENTARY INFORMATION: NARA 
published a-notice of proposed 
ndemaking·on April U. 1990 (55 FR . 
13553). No comments were received. 
Accoa:din8Jy, the proposed rule is being 
adopted without change. 
. This rule Is not' a major nJle for the 
purposes of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act. it is hereby 
certified that this rule will not have a 
significant lmpaci on small business 
entitles. 

List of ~jeda in 36"CFR Part 1284 
Archives and records. 

or organizations nonnally will not be 
accepted for display at the National 
Archives Building except as part of a 
NARA-produced exhibit 

(b) NARA ma1 accept for temporary 
spec.isl exhibit at the National Archives 
Building privately-owned documents or 
other. objects under the following 
conditions: 

(1) The material to be displayed 
selates to .the lmtituUonal history of the 
NaUonal Archives and Records 
Administration or its predecessor 
orpnizatlons. the National Archives 
Establishment and the National 
Archives and Records Service; 

(2) Exhibition space is available In the 
building that the NARA Office of Public 
Programs and the Document 
Co~atlon Branch ludge to be 
appropriate in terms of security. lisht 
leveL climate controL and available 
exhibitionases or other necessary 
fixture~ and . 

13) NARA has.resources (such as 
exhibit and security staff) available to 
produce the special exhibit. 

(c) The Assistant Archivist for Public 
Programs (NE). In confunction with the 
NARA Gene,ral Counsel when 
appropriate, shall review all offers to 
display prl~ately-owned material and 
slulll negotiate the terms of exhibttion 
for offers that can be accepted. The .. 
lender shall provide evidence of tltl~ to 
and a~thenUcity of the ilem(s) to be 
displayed .before .any loan agreement is 
executed. . 

(d) ne Assistant Archivist shall 
Inform the offeror of NARA ·s decision · 
with~n 60 days. 

Dated: Moy 21, 1990. 
Dan w. WDsoa. 
Archivfsl of lhe United Stoles. 

(FR Doc. •t4Z93 Fired &-Z0-9't 8:45 aml 
For the reasons set forth Jn the BtlLINfl co_oE""IStMMI 

preamble, chapter XU of title 38. Code of 
Federal Regulations. is amended by 
addins part 1284 to subchapter G to read DEPARTMENT OF VETERANS 
as follows: . • AFFAIRS 

PART 1284-EXHIBITS 

Sec. 
1284.t Scope of parL 
1284.20 Temporary exhibition or privately· 

owned material 
AutborltJ; 44 U.S.C. at04{a). 

f 1284.1 Scope of part. . 
This part sets forth policies and 

procedures concerning the exhibition of 
materials at the National Archives 
Bullcftns. .. 

I 128UO Temporm r exhibition of 
prlvatefJ ~ matarllL 

(a) Docuriients. painUnss. or-other 
obj~ts belo~ to private lndi'14uala 

38CFR Part 3 

RIM 2900-AC54 and 2900-AD14 

. ProCedurat Due Process; Appeals 
Regulatlon8 and Rules of Practice; 
Request for Change In Representation, 
Request for Personal Hearing, or 
Submission ot Addltlonal Evidence 
FoJ1ow1n9 Certfficatlon of an Appeal to 
the Board of veterans Appeals 

AGENCY: Department of Veterans 
Affairs. 
ACTION: Pinal rules: Correction. 

SUMMARY: On·April 11, 1990. on· pages 
13522-1352' of the Fed~~· the 
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Department or Veterans Affairs dated April 11, 1990, and as published as 
published a final rule on procedural due paragraph (c) on page 20148 or the 
process for VA claimants and Federal Resister dated May 15, 1990. Is 
beneficiaries and the eligibility criteria correctly designated as paragraph (c)[l) 
for retroactive awards based on and the first sentence is revised to read 
liberalizing laws or administrative as follows: 
issues. This final role included a 
revision to 38 CFR part 3, § 3.103 (page I 3.103 Due proces.....,..ocedurat and 
13527). A subsequent revision to § 3.103, appellate rfgtd8 with regard lo dlsablfJtr 
paragraph (c), appearing in another final ,_anc1_.._ctea_t11_beneflta ___ anc1 __ ,._1a_ted_Ntfef __ • __ 

rule as described below was pubJished • • • • 
in the Federal Register on May 15, t990. (c) The right ta a hearing. (1) Upon 
Due to editorial errors it is necessary to request. a claimant is entitled lo a 
publish a correction so as to avoid any hearing at any time on any Issue 
confusion. involved in a claim within the purview 

On Mey 15, 1990, .on pages 20144- of part 3 of this chapter. subject to the 
20150 of the Federal Register, the limitations described in I 19.174 of this 
Department of Veterans Affairs chapter with respect to hearings in 
published a final rule to amend its claims which have been certified to the 
appeals regulations concerning the Board of Veterans Appeals for appellate 
consideration of additional evidence, review. • • • 
hearing requests and requests for 
chanses in representation followins the 
certification and transfer of an,.... ..... i.Mlt. 

le nsA The 
revision to 38 CPR part S. I 3.103, 
paragraph (c) (page 21048) supersedes 
the revision published on April 11, 1990. 
but was incorrect) ublished. · 

n e amen atory anguage an e 
revision to 38 CFR part 3, I 3.103, 
paragraph (c) (page 20148), three 
editorial errors were made. The 
amendatory parqraph stated that the 
first sentence of paragraph (c) is revised. 
In fact. it la newly designated paragraph 
{c){t), as published on page 13527 of the 
Federal Register dated April 11. 1990. 
that is being revised. In addition. the . 
title of paragraph (c)(t) and the words in 
the first sentenC!! .. within the purview of 
this part" were inadvertently_ changed. 
The title la "'The.rightto a hearing" and 
the wprd& in the first sentence '"within 
·the purview of part 3 of this chapter" are 
correct as published on page 13527 of 
the Federal Register dated April 11, 
1990. The title of I 3.103 is correct aa it 
appears in both the Federal.Register 
dated May 15, 1990. (page 20148), and in 

· the current edition (revised as of 
September 1, 1989) of title 38, Code of 
Federal Regulations. 

To avoid any confusion. VA is 
printins the coITeCt newly designated 
paragraph (c)(1) to I 3.t~. . 

VA regrets the errors that are 
corrected by this notice. 
. FOR FURTHER INFORMATION COM'rACr. 
Don Englan~ (202) 233-3005: )an 
Donsbach. (202).233-2978. 

Dated: June 14. 1990. 
a.Jin A. Fountaine, m. . 
Records Management Service. 

• • • • 
{FR Doc. 91>-14298 Filed 6-20-90; 8:45 am) 
BIWMO CODE 132CMMI 

FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44CFRP~84 

[Docbt No. FEMA 6877) · 

List of Communltl89 EJglble for Sale of 
Flood Insurance; AJabmiaa et al 

AGENCV: Federal Emergency 
Management Agency. 
ACTION: Fmal rule. 

SUMMARY: 1b1s rule'lista· c0inmunities 
participating in the National Flood' 
lns~nce Program (NFIP). These 
communities have applied to the . 
program and have agreed to enact · 
certain Ooodplain management 
measures. The communities· 

. participation ln the program authorizes 
the sale of Oood insurance to owners of 
property located In the communities 
listed. 
EFFECTIVE DATES: The dates listed in the 
·third column of the table. · 
ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, odrom 
the National Flood Jnsuiance Program 
(NFIP) at Post omce Box 457, Lanham. 
Maryland 20708. Phone: (800) 838-1418. 
FOR FURTHSI INRNIMAnGN CONTACT: 
Frank H. Thomes, Assistant .: 
Administrator, Omce of Loss Reduction. 

,..E~~~~-~L------- Federal Insurance Administration. {202) 
t. In 38 CPR part 3. 3.103, new y ·~2111, Federal Center Plaza, 500 C 

designated parasraph (c)(t) aa published Street SW .. room 417; Washington,.DC 
on pqe 13527 of~the Federal Register 20472. · 

HeinOnline-- 55 Fed. Reg. 25308 1990 

SUPPLEMENTARY INFORMATIO~ The 
National Flood Insurance Program 
(NFJP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsfdy •. ln 
return. communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. . 
Since the communities on the attached 
list have recently entered the NFIP, · 
subsidized flood insurance is now 
available for property in the community. 

In addition, the Director of the Federal 
Emergency Management Agency has 
Identified the special flood hazard areas 
in some of these communilies by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map, if one 
has been published, is indicated in the 
fomth column of the table. In the 
communities listed where a Oood map 
has been published. Section i~ of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildirigs 
in the special Oood hazard area shown 
on the map. 

The Director finds that the delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. &53(b) are impracticable and . 
unnecessary. 

. · 11ie catalog of Domestic Assistance 
· Number for this program is 83.100 

0 Flood Insurance." 
Pursuant to the provlsiops of!; U.S.C 

605(b); the Administrator; Federal 
Insurance Administration. to whom 
authority has been delesated by the 
Director, Federal Emergency . ·. 
Management Agency, hereby certifies 
that this rule. if promulgated will not 
have a significant economic. lplpact on a 
substantial number of small entitle& 
This nale provides routine legal notice 
stating the community's status in the 

· NFlP and imposes no new requirements 
or regulations on participating 
co!Jlmunltles. · 

List ~t Subjects in 44 CFR Part M 

Flood insurance, Floodplains •. 

PART 64-{AMENDED] 

· t. nie authority citation for part 64 
continues to read as follows: 

Auttiority. 42 U.S.C. 4001 eL seq .. 
Reorganization Plan No. 3 of 1978. E.0- 12127 

2. Section 64.8 is ~m~d~d by addmg 
in alphabetical sequence new en~es tu 
·the.table. ·. · 



Department of Veterans Affairs § 3.103 

cases wl11 not be required 'to be fol- · representation. Proceedings before VA 
lowed as precedents in subsequent are ex pane In nature, and It Is the ob-
cases. ligation ·of ·v A to assist a claimant In 
<Authorttr. 38 u.s.c. 210> developing the facts pertinent to the 

claim and to render a decision which 
CM FR &813, Peb. e. 19891 grants every benefit that can be sup. 

ported in law while protecting the ln-
13.102 Reasonable doubL terest.s of the Government. The provl- · 

It ls the defined and consistently ap- sions of this section apply to all claims 
plied policy of the Department of Vet- for benefits and relief, and decisions 
erans Affairs to admlnlster the law thereon, within the purview of this 
under a broad interpretation, consist- part 3. 
ent. however. with the facts shown In <b> The right to notice-<U General. 
every case. When. after careful consid· Claimants are entitled to notice of any 

. eratlon of all 'Procurable and assem- decision made by VA affecting the 
· 'bled data. a reasonable doubt arises re- payment of benefits or the granting of 

gard.ing service origin. the degree of relief. Such notice shall clearly set 
dlsabillty, or any other point, such forth the decision made, any appllca­
doubt will be resolved In favor of the ble effective date, the reason<s> for the 
claimant. By reasonable doubt fs decision, the right to a hearing on any 
meant one which exlsts because of an issue Involved In the claim, the right 
approximate balance of positive and of representation and the right. as 
negative evidence which does not satts- well as the necessary procedures and 
factorlly prove or disprove the claim. time limits; to lnltiate an appeal of the 
It· is a substantial doubt and one decision. 
within the range of probablllty as d.1s- <2> Pretenninatton/Teduction notice. 
tlngulshed from pure speculation or Except as otherwise provided In para­
remote possibility. It Is not a means of graph <b><3> of this section, no award 
reconcUlng actual conflict or a contra- of compensation. pension or dependen­
dlction in the evidence; the claimant ls cy and indemnity compensation shall 
required to submit evidence sufficient be terminated, reduced or otherwise 
to Justify a belief In a fair and lmpar- adversely affected unless the beneflcl­
tlal mind that the claim ls well ary has been notified of such adverse 
grounded. Mere suspicion or doubt as action and has been provided a period 
to the truth of any statements submit- of 60 days In which to submit evidence 
ted, as distinguished from Impeach- for the purpose of showing that the 
ment or contradiction by evidence or adverse action should not be taken. 
known facts. ls not Justifiable basts for <3> Euepttcms. PretermJnatlon/re­
denylng the application of the reason- ductlon notice is not required but 
able doubt doctrine lf the entire, com- notice contemporaneous with the ad­
plete record otherwise warrants lnvok- verse action Is required when: 
Ing this doctrine. The reasonable m An adverse action ls based solely 
doubt doctrine is also applicable even on written, factual. unambiguous in­
ln the absence of official records. par- formation as to income, net worth. de­
tlcularly If the basic incident allegedly pendency or marital status provided 
arose under combat, or similarly stren- by the beneficiary or his/her fiduciary 
uous conditions, and Is consistent with with knowledge or notice that such in­
the probable results of such known formation would be used to calculate 
hardships. benefits. and the legal standards ap. 
<Authority. 38 U.S.C. 210Cc» 

C50 PR 34458, Aug. 28, 19851 

I 3.103 Procedural due proeess and .appel­
late rights. 

<a> Statement of polic1J. Every claim­
ant has the right to written notice of 
the decision made on· hJs or her claim. 
the right to a hearing, and the right of 

plied to this information are numeri· 
cal In nature, 

. <ll> An adverse action ls based upon 
the beneficiary's or fiduciary's failure 
to return a required ellgtbWty verifica­
tion report. or 

<ill> Evidence reuonably Indicates 
that a beneficiary ls deceased. Howev­
er, In the-event that VA has received a 
death certificate, a terminal hospital 

18'1 



at tr~ ~~I03(C) 
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§ 3.104 

report verifying the death of a benefi­
ciary or a claim for VA burial benefits, 
no notice of termination <contemp0ra-

eous or otherwise> wW be u 
<c> 9 a a ng. <U pon 

request, a claimant. is entitled to a 
hearing at any time on any issue In­
volved In a claim within the purview of 
part 3 of this chapter, subject to the 

. Umltatlons described In§ 19.1'14 of this 
chapter with respect to hearings In 
claims which have been certified to 
the Board of Veterans Appeals for ap-

. pellate review. VA will provide the 
place of hearing In the VA office 
having original Jurisdiction over the 
claim or at the VA office nearest the 
claimant's home having adJuc:Ucatlve 
functions, and will provide VA person­
nel who have original determklatlve 
authority of such issues to conduct the 
hearing and be responsible for estab­
lishment and preservation of the hear­
.fng record. Hearings in connection 
with proposed adverse actions and ap­
peals shall be held before VA person­
nel having original determinative au­
thority who did not participate in the 
proposed action or the decision being 
appealed All expenses incurred by the 
claimant in connection with the hear­
ing are the responsibility of the claim­
ant. 

<2> The claimant is entitled to 
produce witnesses and all testimony 
will be under oath or affirmation. The 
purpose of a hearing Js to permit the 
claimant to Introduce Into the record 
in person any available evidence which 
the claimant . may consider material 
and any arguments and contentions 
with respect to the facts and applica­
ble law which the claimant may con­
sider pertinent. It is the responsibWty 
of the VA personnel conducting the 
hearings to explain fully the Issues 
and suggest the sub~ion of evi­
dence which the claimant may have 
overlooked and which would be of ad­
vantage to the claimant's posit.ion. To 
assure clarity and completeness of the 
bearing record, questions which are di­
rected to the claimant and to wit­
nesses are to be framed to explore 
fully the basis for claimed entitlement 
rather than with an intent to refute 
evidence ol'·to discredit testimony. In 
cases in which the nature. origin. or 
degree of disability Is In issue, the 

38 CFR Ch. I (7-1-90 Edition) 

claimant may request visual examina­
tion by a physician designated by VA 
and the physlclan·s observations will 
be read Into the record. 
<Authority. 38 U.S.C. llO<c» 

<d> Submission oJ evidenCe. Any evi­
dence whether documentary, testimo­
nial, or hl other form, offered by the 
claimant In support of a claim and any 
issue a claimant may raise and any 
contention or argument a claimant 
may offer with respect thereto are to 
be Included In the records • 

<e> The right to n:presentation.. Sub­
ject to the provisions of H 14.626 
through 14.63'1 of this title, cJalmants 
are entitled to representation of their 
choice at every stage in the prosecu­
tion of a claim. 

<f> Notification oJ decisions. Ttie 
claimant or beneficiary will be notified 
ln writing of decisions affecting the 
payment of benefits or granting relief . 
Notice wW Include the reason for the 

· decision and the date It will be effec­
tive as well as the right to a bearing 
subject to paragraph <c> of this sec­
tion. The notification wW also advise 
the claimant or ·beneficiary of the 
right to initiate an appeal by flllng a 
Notice of Disagreement which will en­
title the Individual to a Statement of 
the case f9r assistance in perfecting 
an appeal. Further, the notice wtll 
advise him or her of the periods In 
which an appeal must be initiated and 
perfected. <See part 19. subpart B. of 
this chapter, on appeals.> 
CS5 PR 1352'1. Apr. 11. 1990: 65 PR 1'1630. 
Apr. 25. 1990. as amended at 65 PR 20148. 
May 15. 1990; 55 PR 25308 • .June 21. 1990) 

I 3.104 Finality of decisions. 
<a> The decision of a duly constitut­

ed rating agency or other agency of 
original Jurlsdlction on which an 
action wu predicated will be final and 
binding upon all field offices of the 
Department of Veterans Affairs as to 
conclusions based on evidence on file 
at that time and will not be subject to 
revision on the same factual basis 
except by duly constituted appellate 
authorities or except as provided in 
t 3.105. See H 19.153 and 19.154 of this 
chapter. 

<b> CUrrent determinations of line of 
duty, character of discharge. relation-
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the l98Ult of a service-connected. disease this amendment would not directly 
or injury (38 CPR 3.310(a)}. affect any small entities. Only VA . 

By enadina Public Law 98-542, benefldarles could be directly af£ected. 
Congress cl9lirly Intended to establlsh 'Ihmerom, p111'8U8Dt to 5 u.s.c. 805(b), 
an avanue for VA to comR8!191te this amendment ls exempt &om the . 
veterans for cllsablUtias or deaths caused initial and 8nal regulatmy flexibility 
by Ionizing radiation 8Xp>SU18, since analysis requirements of sections 603 
existing statutes and ~ODS bad and 804. 
proven Inadequate for that purpo8!I. ~ In accordance with Executive Order 
as clearly, 38 tPR ·3.311b(b), which · 12291, Federal ~tion, the Secretary 
implements the radiation provisions of has detennlned thiat this ,.ulatmy 
Public Law 98-542, does Dot preclude amendment ls DOD•major fOr the 
awards of service CODD8Ctlon under followlna reasons: 
§§ 3.303, 3.304, 3.308, or 3.307, since it (1) It Will not bave an annual effect on 
is applied only after service connection the economy of $100 miWon or mom. 
under those r9aulations has already (2) It will not cause a major lncrease 

of service connectlon for any disease or 
Injury shown to have been incurred or 
aggravated~ active sarvlca ID . 
aCCordance with.SS 3.304. 3.306, 3.307, 
or 3.309. llowevar, 88l'Vice cmmectlon 
will not be established under this 
section. or any other section except for 
§§ 3.309(d) or 3.310(a), on the basis of 
exposma to i~ radiation and the 
eubaequent development of any cliaeaaa 
not sp8clfled In paragraph (b)(2) of this 
section. 
IPR Doc. 93-6928 Piled 3-25-93: 8:45 am) 
RUNGCDDl.....a 

==udell beca1188 a condition in coats CJl'..prices. itself beyond the· time frames (3) It will not have signi&cant adverse 38 CFR Part 3 
they imp_ose. efrecta on com~tion, employment. RIN 2IOO-U8t 

As to the commenter's concam that investment. prOductivity, bmovation, or 
this amendment would preclude on the ability of United StateHased Procedural Due Procesa and Appellate 
application of the reasmlable doubt =rises to compete with lmelgn· Rlghta 
provisions of§ 3.102, we believe those enterprises In dqmestlc or export AGENCY: n..... ....... -t of veterans Aflain. 
concems are unfounded because the markets. -.--
18BSOD8ble cloubt=ons 818 applied ACnON: Pinal rule. The Oatalog of Ped8181 Dome8llc 
at 88V8ral stage_s out the Asslstmu:e program numben me &U09 and 8UMllAAY: The Depmtment ofVetmans 
adjudication of loDlzlna radiation suto. Affairs (VA) has amended Its 
clalms. The Initial appllcation of the adjudication regulations concemina 
provisions of§ 3.102 occurs when the · Liit of Subjactl ID 31 era Put 3 proceduial due proc:ess ~d appe118te 
~.after receiving the advice of Administrative practice and ~ta. Thia amendment la necemmy 
th9 VACEll, cl9tarmlnea whether it Is at procedme. Clalm8. Handicapped. b8cause lhe previous regulations limit 
least as Ubly as not that a sfp.lflcant Health C818, Pensions, Vetanns. locations at Which VA may hold 
statistical association exists between a Approved: March 3, 1993. claimant~ The Intended effect 
speclflc CODdition and exposure to 18118 annm. of this amendment la to allow the 
i~ radiation 138 C7R 1.17 (d) and of.,. .ur ... ;.. Vetarans Benefits Administration (VBA) 
(Q). When the tonlglng radiation dose Seaefm)' .. Btmanl • .,,__ ter laxibWty ID .... -..1.ai ..... h-.a-
esttmatas provided l»J the DeP&rt!n.ent of For the 188SOD8 llt out In the grea rv~ • ....,.. -aue 
Defense are reported 88 8 ranp of aoses . preamble. 38 aa ~ 3 ls amended 88 locatlona for clalmmits deslrlna a 
to which the veteran may haVe been set folth below: .-.A1EFFEC'llVEma1-.--M-:rE:-· Thls--amen--dm-en_t_is_...,. 
exposed. VA applies the provislODS of PART 3-ADJUDICATION effective March 28 1993. 
§ 3.102 egaln bY ~the highest . FOR FUR1'HEA INFORllA1ION CONTACr: 
estimatecl level" Uthe basts fi>r • ..._ .. A-Penllon, "--••on ,.. ___ , v-... 1 .. u · Staff, 
s:ubsequent detennlnatlons. VA applies ;;.~and~ • Bisset. Jr., ~tant, -a- ODS • 
thtt benefit of doubt pnwlalons or Compensation Compensation and Panslon Service. 
§3.102 yet again when the Under ~~_!at of~~!°:io 
Secretaq for Health renders an opinion 1. The authority dtatlon for~ 3, .-- ~ 
as to whether lt Is as llbly -.snot that subpart A. continues to read as follows: Vennont Avenue, NW •• DC 20420, (202) 
a vetenm's radlogenlc dls8ase resulted Aasbarlly: 105 Stat. 388; 38 U.S.C. SOt(a), 233-3005. 
from the l9ve1 of lonizlng radiation to unless otherwise noted. SUPPLEMENrMY INFORMA1ION: VA 
which he or she was expOsed during the published a proposal to amend 38 a:'R 
milltaiy service. · 2. In S 3.311b(b)(2)(xvi), remove 3.t03(c)(t) to allow VBA pester 

For the reasons ... - forth abo-, VA word "and"; In § 3•3ttb(b)(2)(xvll), ftexibillty In provl•u ..... haartns locationa 
uv~ •v remove the mark".", and add, In its . --a 

belieVBS that the proposed amendment place, the mark .. ,... . · for claimants cleslrlng a hearlDg in the 
to§ 3.311b(h) Is not o:1~~t 3• In S 3.3ttb, add cr.phs federal legilter of June 30, 1992 (57 Fil 
with the~· a rity under 38 ""''( )'-.au) and (b'( }'~~ d _ _,_ 29051-63). Jnterested penons were 
U.S.C. SOl(a), but also with the 'u' 2 \A•au " 2 ~ ' an wv&DU Invited to submit written COIDID9Dts, 
provisions of Public Law 98-542. parapaph (h) to l88d 88 follows: suaestlons or objectlons on or before 

VA appndates the comment IUt111 Cllllna t.lecl an..,_.. tD · Jufi 30, 1992. We ncalved one 
submittaa In responsa'to both proposed Ionizing '8dldan. comment from the Paralyzecl Vetemns of 
rules, which 819 now combined. and· * • • • • America. · 
adopted with minor technical (b) * • • the commenter, whlle aareeina that 
amendments. (2) • • • the proposed amendment tO holcf 

The Secretary hereby certl&es that (xviii) Ovarian cancm; and hearings at acldltlonal sites would be a 
Ibis~ amendment will not (xix) Parathyroid aclenoma. convenience to c:mtain claimants. 
have a significant economic impact on • • • * • s_uaestecl that the pracdce could be 
a substaDtlal number of small entities 89 . (h) SBrvic6 Connection under other detrimental to the i:lalmant's Interest if 
they are defined In the Regulatmy Pf'!'Yisions. the services of hla or her representative 
Flexibllity Act (RPA). 5 U.S.C. 801-612. • Nothing In thJs section will be or veterans semce mpnlzation would 
11ie reason for thia certification Is that construecf to prevent the establishment he unavailable. For this reason, the 
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c:ommmiter l8CODllD8Dded that VA'1 
DGtlce of the place of the beulna 
fnclude Dodce IS-to tbe awilablllty of 

· the appobded NpJesmatatlve and Of an 
lllen18tealte daatmaJ be more~ 
to both lbe clptmmt ind ble or h8r 
18~~ to IS.103(cHl) 
allows VA the flexlbllltyto ~de 
~·at~ VA faclljty oralhar 
federal bull~ at whk:h suitable 
hearing laclUtles are avallable, at the 
option of VA and subJect to available 
resources. 11ae clalm8nt would always 
have the option to mquest that the 
hearing he condudecf at the VA mglOnal 
ofBce having jurisdiction over the Claim 
or at the VA regional ofBce nearest the 
claimant's home. 

VA will exaiclae its ~tlon to offer a 
hearing at a site olherdian a VA 
region81 ofBce t;mly after assessing the 
circumstances and the avm:z of 
iesourc:es. which may vary Di candy 

amendment II ncm-inaJor for the 
followfu reuom; . 

(2) It Will not have an ammal efkt on 
the economy of S100 ml1lkm ormma. 

(2) It will not cause a major blC2eua 
In COiia ar 1lricel. 

(3) It w1IJ DOt have efptflamt adwene 
effecta OD cam~UOD, em£n~ •. 
IDWllmtmt. pra.iudlvlty, or 
GD tbe ablUtj of lJDitecl Sta'8Hued 
8ntanmses to compet_e "1th fmalp­
basecl en'8lprlsel ID domeltlc or expolt 
markets. 

11le Catalog of Pedmal Dnmesdc 
Asslltance program numben 819 6UOO. 
su01. euat, euos. euoe. euog and 
&t.110. 

List otSuhlecta 1n 38eraPut1 
Admlniatrative ~-and 
procechim.~~ 
Health care. Pensions. Vetaranl. 

Appsowecl: Man:b '3, 1993. 

r-Bnnm. 
Secretaryo/Vtmalul Aflabs. 

For the reasons set out In the 
~ble, 38 CPR part 3 ta amended u 
set forth below: 

from omce to omce. H881'1Dg8 will most 
Wcely be offend at locations whem 
concantratlcms of clalmaats have 
nqueated hearings, and aervlce. . 
organbaticma may elect to send a 
18p1818Dtatlve to thoae lltes. Vl\ ~CJ 1.!L__Aft Hlft._. .. ..._. 

· Is to notify the dalmant and his or her PART ....-..WVWIVftl IVn 

~ (38Q1R1.S28(d)) oflhe 
d&te, time and location of the hearing. 

9UlaWIY: '11da= and Older =:t.V:.te:io..=--)...,• ... = .... 
low-Barth satellites ILBOs). Thia ecdcm 
~to cleclakml made at the 1992 
Wcilld AdmiDlltndwe Radio CoDfanmce 
(WARG-92) and to ~tiona Im Rule 
Makins B1ecl by OJtiltal 
Communlcatloua CorDON-oK.thm­
(ORllOOMMJ, STARSYS 1'lc. 
(STARSYS), and Vohmtema ID 
Tedmlcal AsststaDce (VrrA). Thia 
allar.aticm will he used to pnMde data 
messaging and poaltlon tJ9tennimtlcm 
services uslna DOJHOlca nan­
~~satellites. ProvlaiGD of 
Such eanlces usiDs LIOs la expectad to 
be aiat effedlve compared to PJowiclbla 
comparable sarvlcee Ulblg~ 
satellites. 
DA'IEI: April 28, 1993. 
FOR fURnllR ....a110N cotaACT: 
Ray LaFcnp. Office of~ 8Dd 
TeCbnolog, telephone (202) 853-8117. 
8UPPLEllENTARY INF'OMIA'llON: 11da Is a 
~of the ()unmtaskm'a Report 
ind Ord8r ID BTI>ocbt No. 91-z&O 
~cm~ 14,.1999, and 
1ele8.sed an Pebrwiry II~ 1993. The 
complete text of tbl8 Report and Order 
ta avldabJe for=an and coPJln8 durJng nonnal boms In tile 
~Public ReMmace Center (IUODI 
239). 1919 M Stnl8t. NW., Wuhlngtan. 
DC. The complete taxt~tllls 
and Onler alSo lll8f be 6om 

and whether the claimant'• 
1epaesa:utative will be avallabJe la best 
cl8termbaed by the c:lalmant and his at 
bar~ after they baw been 
notlfi8c:l of a headq at an 8ltem8te site. 
While we do not ~·to natlfying 
cJaimants that the headna may lJe Jaeld 
at the regional omce, we lJelieve It la 

tba O>mm!sslon'I ihlp OD · 
contractor, Jntematioilal Transcdpdan 

. ..l!!!!!L.1!!!!!!!!!!1..------ Service, Inc., 2100 M Sbeet, NW., eulte 
· mare ap~ to handle this matter 
~ l&tharthan by l8SNlatlon. 

140, Washlnglon DC 20038, (202) 857-
3800. 

ID order to more clearly emjhasbe l-l:~~P. 
that hearings at l9IDOle eftas Will be • • c • s....,, of Repmt ad Onler 
offmed solGly at VA•1 ~.we have 18Dtence, after the wonla ''c:latmant'a 1. 11le Commltaton concludes that 
aJlshtly modl8ed the repJatmy home having adjudicative functions... demand warrants allocation of~ 
laDguage. VA appnclates the comment add the words 11

01, subJect to avall8ble In the VHP/UHP bands far provllkm of 
submitted ID l89pODl8 to the~ resources and '°J:!llit thq option ofV A. data mp::gglng and posllkm 
rule. which Is now adopted With the !Ii ~'-'other VA ty or feClaral detemdnatfoa 1e:1 vices using LIO& Par 
described amendment. buUdiDg at which suitable hemlna these purpoaes the Commfaton 

The Secretary b8l8by c:mtiflea that facilities are available." Remove tb9 · allocates far LBP-MSS the 137-137.0U, 
this nJgU)at~ amendinent will not wonts .. and will FOVlcle VA ~el" 137.175-137.825, and 400.tl-401 Mlk 
have a slpl&Cant eeonomtc Impact an and add, in their place, the wOrda t#1/A bands ( ... to-laltb) OD a~ 
a subataDtia1 llUDlber of small anlltles as will de l". basis; th9 137.0ZS-137 .175 ind 
they 8J9 de8ned ID the Regu)atmy IPR Doc. 93-6929 Plied3-..U;1;45 maJ 137.825-138 MHz bands(~ 
Flexibility Act (RFA), 5 U.S.C. 801-612. aUMG OOClll ......u Earth) on a eeconduy basis; and the 
1be reason for tbla cmtUlcatlcm ta that 148-150.05 and 389.9 too.OS MHz 
this ammdment would not dflectly bands (Bmtb-t~) GD 8 pdmmJ 
affect any amall enti~ Only VA FEDERAL COllllUNICATIONS basis. AllocaUcm of these baDds Is 
beneficiaries could be db9dlJ affected. COMllieSION consistent with bdmnatlonal ~ 
'J'h919fme, _pmsuant to 5 U.S.C. 805(b),ta allocations made at the Wmlcl 
this amandm8Dt is exampt from the 47 CFR Part 2 Mmtnhtmtlw Radio Qmfmence ID 
initial and final mgu)at~ flmdhlllty (ET Doc:Ut No. It-al:, FCC 6'1L.'1M March. 1992 (WARC-92). 1'he • 

. analysis nqubementl of sedl-. 803 ---• Commlssfcm alto adopts~ 
and 604 conditions aovamlng use of theea bencl9 
In~ with Bxacutive Older . Low-Earlh Orbll Setellllee Below 1 GHz for LEO-MSS to avOld lntmlmenoiJ to 

12%91, Federal~ tbe Seaetary AGENCY: Pedmal Ommnmk:atlcma exiatlDs usen. Pmtbar. the Commfselcm 
has determined tb.8t this mgu)atOI')' ()munfaalcm. awards a pioneer's prefanmce to vrrA. 
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§ 3.101 

wltbln the Jurisdiction of Compensa-
tion and Pension Service. . 

<b> Authority Is delegated to the 
Chief Benefits Director to establish 
annual Income UmltaUons for the pur­
poses of I 3.251<aX2> based on service 
defined In I 3.8 <b>. <c> •. or <d> at a rate 
In Pblllpplne pesos ecaulvalent to $0.50 
for each dollar. 

(C) Authority Is deleaatecl to the DI· 
rector, Coaipensatfon and Pension 
Service. and to personnel of that serv­
ice designated by him to determine 
whether a claim.ant or payee bas for­
feited the right to gratultlous benefits 
or to remit a prior forfeiture pursuant 
to the provisions of 38 U.S.C. 8103 or 
8104. See 13.905. 
<Autborltr.. 38 u.s.c. &12<a» 
C29 FR 154'• June 12.. 1964, as amended at. 
31 PR 14466. Nov. 10. 1986; 3'1 PR UM42.. 
M&J 23. Url2: S3 PR 320'1. Feb. 4. 19881 . 

13.101 Decisions to conform. 
All decisions will conform to the 

statutes and regulations .of ihe De­
partment of Veterans Affairs and to 
the precedent opinions of the General 
CounseL Unless designated .as. p~ 
dent opinions under § 14.50'l<b> of thlS 
chapter, legal opinions In individual 
cases will not be required to be fol­
lowed ~. precedents In subsequent 
cases. . 

<Authority: 38 U.S.C. 501> 
·UM PR 5613, Feb. 6, 19891 

13.102 Reasonable doubt. 
It Is the defined and consistently ap. 

plied policy of the Department of Vet­
erans Affairs to administer the lilw 
under a broad Interpretation. consist­
ent, however. with the facts shown in 
every case. When. after careful consld· 
eratlon of all procurable and assem­
bled data. a reasonable doubt arises re­
garding service origin. the degree of 
disabillty. or any ·other point. such 
doubt will be resolved in favor of the 
claimant. By reasonable doubt Is 
meant one which exists because of an 
approximate balance of positive and 
negative evidence which does not satis­
factorily prove or disprove the claim. 
It Is · a substantial doubt and ·one 
within the range of probability as dis­
tinguished from pure speculation or 
remote poalbillty. It Is not a means of 

38 CFI Ch. I (7·1-93 Edition) 

reconciling actual conOlct or a contra· 
diction In the evidence; the clatmant Is 
required to submit evidence -sufficient 
to Justify a belief In a fair and Impar­
tial mind that the ·c1a1m Is well 
Bl'Ounded. Mere &USPlclon or doubt as 
to the truth of any statements submit­
ted. as distinguished from impeach­
ment or contradiction by evidence or 
known fact.a. Is not JusUflable basis for 
denying the application of the reason­
able doubt doctrine If the entire. eom­
plete record otherwise warrant.a invok­
ing this doctrine. The reasonable 
doubt doctrine Is also aPPllcable even 
In the absence of official records. par­
ticularly If the basic Incident allegedly 
arose under combat. or slmllarly ·stren­
uous conditions. and la consistent with 
the probable results of such lmown 
hardships. . 

<Authorlt.T. 38 U.S.C. 501> 

(50 P.R 34458, Aus. 28. 19851 

13.103. Proftciural due proeeas and appel· 
·.late rights •. 

· <a> Statement of 110lic1/. Every clalbi­
ant has the right to written· notice of 
the dectslon made on his or her claim. 
the right to a hearing. and the right of 
representation. ·Proceedings before VA 
are ex parte In nature, and lt Is ·the ob­
ligation of VA to assist a claimant In 
developing the facts pertinent to the 
claim and to render a decision ·which 
grants every benefit that can be SUP­
ported In law while PJ'Otectlng the in­
terests of the Government. The pro_vi· 
slons of this section apply to all claims 
for benefits and relief. and· declslons 
thereon. within the purview of this 
part 3. 

<b> The right to notice-<U Gene1'UI. 
Claimants and their representatives 
are ~ntltled to notice of. any decision 
made by VA affecting the pQlllent of 
benefits or the granting of relief. Such 
notice shall clearly set forth the deci­
sion made. any applicable effecUve 
date. the reason<s> for the decision. 
the right to a hearing on any Issue in· 
volved In the claim. the riaht of repre­
sentation and the right. as well as the 
n~ procedures and time llmlts. 
to Initiate an appeal of the decision. 

<2> Pretermination/retluction notice. 
Except as otherwise provided In para­
graph <b><3> of this section. no award 
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Department of Veterans Affoln 

of compensation, pension or dependen­
cY and Indemnity compensation shall 
be terminated. reduced or otherwise 
adversely affected unless the beneflcl-
817 has been notified of such adverse 
action and has been provided a Derlod 
of 80 daYs in which to submit evidence 
for the purpose of showing that the 
adverse action should not be taken. 

<3> Bzcepffon& Pretennlnatlon/re­
ductlon notice Is not required but 
notice contemporaneous wltb the ad­
verse action ls required when: 

m An adverse action la based solely 
on written. factual. unambiguous In· 
fonnatlon as to Income. net worth. de­
pendency,. or marital status provided 
by the beneficiary or his/her fiduciary 
with knowledge or not.lee that such In­
formation would be used to calculate 
benefit.a. and the legal standards ap. 
plied to· this Information are numeri­
cal In nature. 

<II> An adverse action Is based uPon 
the beneficiary's or fiduciary's fallure 
to return a required ell8lblllty verifica­
tion report, or 

<Ill> Evidence reasonably Indicates 
tbat a beneficiary Is deceased. Howev­
er, In the event that VA bas received a 
death certmcate, a terminal hospital 
report verlf)'lng the death of a benefl­
clarJ or a claim for VA burial bmleflts. 
no notice of termination <contempora­

or otherwise> will be u . 
<c> a a ng. < > pon 

request. a claimant Is entitled to a 
hearing at any time on any issue In­
volved In a claim wltbln the purview of 
part 3 of tbls chapter, subJect to the 
Umltatlons described In § 20.1304 ol 
this chapter with respect to hearings 
in claims which have been certified to 
the Board of Veterans Appeals for ap. 
pellate review. VA Will provide the 
place of hearing In the VA office 
having original Jurisdiction over the 
claim or at the VA office nearest the 
cJatmant's home bavlnB adjudicative 
functions. or. subjeet to available re­
sources and solely at the option of VA, 
at any other VA facWty or federal 
buUdlng at wblch suitable hearing fa­
cWtles are available. VA will provide 
personnel who have original determi­
native authOrlty of such Issues to con­
duct the hearing and be responsible 
for establlsbment and prese"atlon of 
the bearing record. Bearlnp In con-

~'ltnf 5.llJ3(C) 

.t/f: !J/2/,/1/~ 

§3.108 

nectlon with proposed adverse actions 
and appeals aha11 be held before VA 
personnel having original determina­
tive authority who did not participate 
In the proposed action or the decision 
belnl appealed. All expenses Incurred 
by the cla•mant In connection with the 
bearing are the responslbWty of the 
claimant. · 

<2> The claimant Is entitled to 
produce witnesses. and all testimony 
will be under oath or affirmation. The 
purpose of a bearing ls to permit the 
claimant to Introduce Into tbe record 
In person BD1 available evidence which 
the claimant may consider material 
and any arguments and contentions 
wttb respect to the facts and applica­
ble law which the claimant 1118)' con· 
sider pertinent. It la the respon.slbWty 
of the VA personnel conducting the 
hearlnp to explain fully the Issues 
and aunest the submission of evi­
dence which the claimant may have 
overlooked and which would be of ad­
vantage to the cJalmant:a position. To 
assure clarity a.net completeness of the 
hearing recant. questions which are dl­
rectecl to the claimant and to Wit­
nesses are to be framed to explore 
fully the basis for claimed entitlement 
rather than with an Intent to refute 
evidence or to discredit testbnony. In 
cases In which the nature. origin. or 
degree of dlsabDlty Is In lmue. the 
claimant may request visual examina­
tion by a physician designated by VA 
and the physician's observations will 
be read into the record. 
A • 8 

<d> Submisfton Qf evicfenc& Any evi­
dence whether documentary. testimo­
nial, or In other form. offered by the 
claimant In support of a claim and any 
Issue a cla•mant may raise and any 
contention or anrument a Claimant 
may offer with respect thereto are to 
be included In the records. 

<e> The right to rep~ Sub­
ject to the provisions of II 14.628 
through 14.83'1 of this title. claimants 
are entitled to representation of their 
cbolce at ~very stage In the prosecu­
tion of a claim. 

<f> Not1/icatton of decUfon& The 
claimant or beneficiary and his or her 
representative wm be notUled In Writ­
ing of decisions affecttns the payment 
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of benefit.a or granting relief. Notice 
will Include the reason for the decision 
and the date It will be effective as well 
as the right to a hearing subJect to 
paragraph <c> of this section. The notl· 
flcatlon will also advise the claimant 
or benef"ICiary of the right to Initiate 
an appeal by filing a Notice of Dis­
agreement which will entitle the Inell· 
vldual to a Statement of the Case for 
assistance In perfecting an appeal. 
Purther. the notice wll1 advise him or 
her of the periods in which an appeal· 
must be 1nltlated and perfected. <See 
part 20 of this chapter. on appeals.> 
(65 PR 1312'1. Apr. 11, 1990: 55 PR 1'1530, 
Apr. 25. 1990. as ·amended at &S FR 20148. 
May 15. 1990: 55 Ji'R 25308. June 21. 1990; 5'1 
FR 69993, Dec. 2. 1992: 58 PR 16380, Mar. 
26.~993) 

I 3.104 Finality of decisions.. 
<a> A decision of a duly constituted 

rating agency or other agency of origi­
nal Jurisdiction shall be final and bind· 
Ing on all field offices of the Depart­
ment of Veterans Affairs as to conclu­
sions baaed on the evidence on file at 
the time VA Issues written notification 
In accordance with 38 u.s.c. 5104. A 
final and binding agency decision shall 
not be subject to revision on the same 
tactual ba&ls except bJ' dulJ' constitut­
ed appellate authorities or except as 
provided ID I 3.105 of this part. 

<b> CUrrent determinations of nne-of 
duty. character of dlscharge. relation· 
sblp. dependency. domestic relations 
questions. homlclde; and findings of 
fact of death or presumptions of death 
made In accordance with existing In· 
structlons, and· by application of the 
same criteria and based on the same 
fact.a, by either an Adjudication activi­
ty or an Insurance activity are binding 
one upon the other In the absence of 
clear and unmistakable error. 
(29 PR 1482. Jan. 29, 1984, as amended at 29 
PR 114'1. June 12. 1964; 58 PR 65~. Dec. 
19.1991) 

• 8.105 Revlalon or decisions. 
The provisions of this section apply 

except where an award was based on 
an act of commission or omission by 
the payee. or with his or her knowl­
edge < § 3.500<b»: there Is a change In 
law or a Department of Veterans Af. 
fairs Issue. or a change In lnterpreta-

38 CFR Ch. I (7-1-93 Eclltlon) 

tlon of law or a Department of Veter­
ans Affairs Issue <13.114>: or the evi­
dence establishes that service connec­
tion was clearly WeaaL The provisions 
with respect to the date of discontinu­
ance of benefits are applicable to run­
ning awards. Where .the award has 
been SUSPeDded. and it Is determined 
that no additional payment.a are ID 
order. the award wfll be discontinued 
effective date of last payment. 

<a> Error. Previous determinations 
which are final ~d binding, Including 
decisions of service connection. degree 
of disabWty, age. marrfage, relation­
ship. service. dependency. 11n, of duty. 
and· other Issues. will be accepted as 
correct In the absence of clear and un­
mistakable error. Where evidence es­
tablishes such error. tbe prior decision 
wUl be reversed or amended. For the 
purpose of authorizing benefits. the 
rating or other adjudicative decision 
which constitutes a reversal of a prior 
decision on the grounds of clear and 
unmistakable error has the same 
effect as if the corrected decision had 
been made on the date of the reversed 
decision. Except as provided In para. 
graphs <d> and <e> of this section. 
where an award Is reduced or discon­
tinued because of administrative error 
or error In JUd11Dent. the provisions of 
I 3.500<bX2> wW apply. 

<b> Df,//enmce o/ optn'fon. Whenever 
an adjudicative agency Is of the opin­
ion that a revision or an amendment 
of a. previous declalon Is warranted. a 
difference of oplnion being Involved 
rather than a clear and unmistakable 
error. the proposed revision wW be 
recommended to Central Office. 

<c> Chanzeter of discha.f'fl& A deter­
mination as to character of dlscbarge 
or line of duty which would result In 
discontinued entitlement Is subject to 
the provlalons of paragraph <d> of this 
section.· 

<d> Severance of sennee connec~ 
Subject to the Umltatlons contained In 
H 3.114 and 3.95'1. service connection 
will be severed only where evidence es­
tablishes that It Is clearly and unmis­
takably erroneous <the burden of 
proof being upon the Government>. 
<Where service connection Is severed 
because of a change In or Interpreta­
tion of a law or Department of Veter­
ans Affairs Issue. the provisions of 
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Authority: 16 U.S.C. 3, 472, 551, 668dd, 
3101-3126; 18 u.s.c. 3551-3586; 43 u.s.c. 
1733. 

Dated: October 19, 2001. 
Kenneth E. Thompson, 
Subsistence Program Leader, USDA-Forest 
SelVice. 

Dated: October 19, 2001. 
Thomas H. Boyd, 
Acting Chair, Federal Subsistence Board. 
(FR Doc. 01-28102 Flied 11-8-01; 8:45 am) 
BIWNB CODE 3410-11-P; 4310-65-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38CFR Part3 

RIN 2900-AK25 

Written and Oral Information or 
Statements Affecting Entitlement to 
Benef'rts 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: This document amends the 
Department of Veterans Affairs (VA) 
adjudication regulations to eliminate the 
requirement that beneficiaries advise 
VA of changes affecting entitlement to 
benefits in writing. This allows VA to 
increase or decrease benefit payments 
based on information submitted orally 
or by e-mail, facsimile, or other 
electronic means and makes it easier for 
beneficiaries to submit information that 
they must provide. This document also 
amends our notice requirements to 
allow VA to reduce or terminate benefit 
payments based on information reported 
orally without issuing a 60-day advance 
notice, but only under certain 
conditions that ensure that claimants 
are not deprived of benefits without 
adequate notice. This will reduce the 
amounts of any overpayments created 

a . 

DATES: Effective Date: December 10, 
2001. 

FOR FURTHER INFORMATION CONTACT: 
Donald England, Chief, Policy and 
Regulations Staff (211A), Compensation 
and Pension Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 273-7210. 
(This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: On April 
20, 2001, we published in the Federal 
Register (66 FR 20220-23) a proposed 
rule to amend the adjudication 
regulations to permit contemporaneous 
notice of benefit reductions based on 
orally-provided evidence of changes in 
income, marital status or the number of 

dependents, affecting their entitlement 
to benefits, and to establish safeguards 
to ensure that VA adjusts benefit 
payments based only on information 
provided by the beneficiary (or his or 
her fiduciary) and that the information 
provided is documented for VA records. 

List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure, Claims, Disability benefits, 
Health care, Pensions, Radioactive 
materials, Veterans, Vietnam. 

Approved: September 13, 2001. 
Anthony J. Principi, 
Secretary of Veterans Affairs. 

For the reasons set out in the 
preamble, 38 CFR part 3 is amended as 
set forth below: 

PART 3-ADJUDICATION 

We requested interested persons to 
submit comments on or before June 19, 
2001. We received no comments. Based 
on the rationale set forth in the 
proposed rule and in this document, we 
are adopting the proposed rule as a final 
rule without substantive change, except 
that we are adding statements 
explaining that the information Subpart A-Pension, Compensation, 
collections are approved by the Office of and Dependency and Indemnity 
Management and Budget (OMB) under compensation 
control number 2900-0624. 1. The authority citation for part 3, 
Paperwork Reduction Act subpart A continues to read as follows: 

VA submitted the information Authority: 38 U.S.C. 501(0), unless 
collection provisions contained in this otherwise noted 
final rule to OMB for review in ( 2. Section 3.103 is amended by. I 
ac.'Cordance with the Paperwork A. Revising paragraph (b)(2) heading 
Reduction Act of 1995 (44 U.S.C. 3501- and revising paragraphs (b)(3) 
3520). The action concerning introductory text and (b)(3)(i). 
information collection is to change the B. Removing "is" from paragraphs 
allowable means of collection of (b)(3)(ii), (b)(3)(iv), (b)(3)(v) and 
information. We requested interested (b)(3)(vi). 
parties to submit comments on the C. Removing the comma at the end of 
collection ofinformation provisions to paragraphs (b)(3)(ii), (b)(3)(iii) and 
OMB by June 19, 2001. No comments (b)(3)(iv), and adding, in its place, a 
were submitted. OMB has approved the period. 
information collection provisions under D. Removing ", or" al the end of 
control number 2900-0624. paragraph (b)(3)(v) and adding, in its 

OMB assigns a control number for place, a period. 
each collection of information it E. Add.in ara 4 . 
approves. VA may not conduct or F. Revtsmg e au onty CJ on a 
sponsor, and a person is not required to...,.th""'e"e,_n .. d""-T-of;;.ith~e;..;s;.;e~cti.;;'r-on;;..;.._~------_. 
respond to, a collection of information 
unless it displays n currently valid OMB 
control number. 

Executive Order 12866 
This document has been reviewed by 

the Office of Management and Budget 
under Executive Order 12866. 

Regulatory Flexibility Act 

The Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601--612. 
This amendment would not directly 
affect any small entities. Only 
individuals could ho directly affected. 
Therefore, pursuant lo 5 U.S.C. 605(b), 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604. 

Catalog of Federal Domestic Assistance 

The Catalog of Federal Domestic 
Assistance program numbers are 64.104, 
64.105, 64.109, and 64.110. 

HeinOnline - 66 Fed Reg. 56613 2001 

§3.103 Procedural due process and 
appellate rights. 

* * * * * 
(b) * * * 
(2) Advance notice and opportunity 

for hearing. * * * 
(3) Exceptions. In lieu of advance 

notice and opportunity for a hearing, 
VA will send a written notice to the 
beneficiary or his or her fiduciary at the 
same time it takes an adverse action 
under the following circumstances: 

(i) An adverse action based solely on 
factual and unambiguous information or 
statements as to income, net worth, or 
dependency or marital status that the 
beneficiary or his or her fiduciary 
provided to VA in writing or orally 
(under the procedures set forth in 
§ 3.217(b)), with knowledge or notice 
that such information would be used to 
calculate benefit amounts. 

* * * * * 
(4) Restoration of benefits. VA will 

restore retroactively benefits that were 
reduced, terminated, or otherwise 
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adversely affected based on oral 
information or statements if within 30 
days of the date on which VA issues the 
notification of adverse action the 
beneficiary or bis or her fiduciary 
asserts that the adverse action was based 
upon information or statements that 
were inaccurate or upon information 
that was not provided by the beneficiary 
or bis or her fiduciary. This will not 
preclude VA from taking subsequent 
action that adversely affects benefits. 

Authority: 38 U.S.C. 501, 1115, 1506, 5104. 

3. In§ 3.204(a)(1), the word "written" 
is removed; and the information 
collection requirements parenthetical is 
added immediately preceding the 
authority citation at the end of the 
section to read as follows: 

§3.204 Evidence of dependents and age. 

* * * * * 
(The Office of Management and 

Budget has approved the information 
collection requirements in this section 
under control number 2900-0624.) 
* * * * * 

4. A new § 3.217 is added preceding 
the undesignated center heading 
"Dependency, Income and Estate": 

§ 3.217 SUbmlssion of statements or 
Information affecting entitlement to 
benefits. 

(a) For purposes of this part, unless 
specifically provided otherwise, the 
submission of information or a 
statement that affects entitlement to 
benefits by e-mail, facsimile, or other 
written electronic means, will satisfy a 
requirement or authorization that the 
statement or information be submitted 
in writing. 

Note to paragraph (a): Section 3.217(a) 
merely concerns the submission of 
information or a statement in writing. Other 
requirements specified in this pan, such as 
a requirement to use a specific fonn, to 
provide specific infonnatlon, to provide a 
signature, or to provide a certified statement, 
must still be met. 

(b) For purposes of this part, unless 
specifically provided otherwise, VA 
may take action affecting entitlement to 
benefits based on oral or written 
information or statements provided to 
VA by a beneficiary or bis or her 
fiduciary. However, VA may not take 
action based on ora] information or 
statements unless the VA employee 
receiving the information meets the 
following conditions: 

(1) During the conversation in which 
the information or statement is 
provided, the VA employee: 

(i) Identifies himself or herself as a 
VA employee who is authorized to 
receive the information or statement 
(these are VA employees authorized to 

take actions under§§ 2.3 or 3.100 of this 
chapter); 

(ii) Verifies the identity of the 
provider as either the beneficiary or his 
or her fiduciary by obtaining specific 
information about the beneficiary that 
can be verified from the beneficiary's 
VA records, such as Social Security 
number, date of birth, branch of military 
service, dates of military service, or 
other information; and 

(iii) Informs the provider that the 
information or statement will be used 
for the purpose of calculating benefit 
amounts; and 

(2) During or following the 
conversation in which the information 
or statement is provided, the VA 
employee documents in the 
beneficiary's VA records the specific 
information or statement provided, the 
date such information or statement was 
provided, the identity of the provider, 
the steps taken to verify the identity of 
the provider as being either the 
beneficiary or his or her fiduciary, and 
that he or she informed the provider 
that the information would be used for 
the purpose of calculating benefit 
amounts. 

Authority: 38 U.S.C. 501, 1115, 1506, 5104. 

5. Section § 3.256(a) introductory text 
is amended by removing "in writing"; 
and the information collection 
requirements parenthetica] at the end of 
the section is revised to read as follows: 

§ 3.256 Ellglbllily reporting requirements. 

* * * * * 
(The Office of Management and 

Budget has approved the information 
collection requirements in this section 
under control numbers 2900-0101 and 
2900-0624.) 

* * * * * 
6. Section § 3.277(b) introductory text 

is amended by removing "in writing'; 
and the information collection 
requirements parenthetical at the end of 
the section is revised to read as follows: 

§ 3.277 Ellglbllily reporting requirements. 

* * * * * 
(The Office of Management and 

Budget has approved the information 
collection requirements in this section 
under control numbers 2900-0101 and 
290~624.) 

* * * * * 
(FR Doc. 01-28157 Filed 11-8-01; 8:45 am) 

BIWNO COOE 8320-01-P 
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DEPARTMENT OF VETERANS 
AFFAIRS 

38CFR Part3 

RIN 2900-AK98 

Extension of the Presumptive Period 
for Compensation for Gulf War 
Veterans' Undiagnosed Illnesses 

AGENCY: Department of Veterans Affairs. 
ACTION: Interim final rule with request 
for comments. 

SUMMARY: The Department of Veterans 
Affairs (VA) is amending its 
adjudication regulations regarding 
compensation for disobilities resulting 
from undiagnosed illnesses suffered by 
Persian Gulf War veterans. This 
amendment is necessary to extend the 
period within which such disabilities 
must become manifest to a compensable 
degree in order for entitlement for 
compensation to be established. The 
intended effect of this amendment is to 
ensure that veterans with compensable 
disabilities due to undiagnosed illnesses 
that may be related to active service in 
the Southwest Asia theater of operations 
during the Persian Gulf War may qualify 
for benefits. 
DATES: Effective date: November 9, 
2001. Comment date: Comments must 
be received by VA on or before January 
8, 2002. 
ADDRESSES: Mail or hand deliver written 
comments to: Director, Office of 
Regulations Management (020), 
Department of Veterans Affairs, 810 
Vermont Ave., NW, Room 1154, 
Washington, DC 20420; or fax comments 
to (202) 273-9289; or electronic mail (e­
mail) comments to 
OGCRegulations@mail.va.gov. 
Comments should indicate that they are 
submitted in response to "RIN 290~ 
AK98." All written comments received 
will be available for public inspection at 
the above address in the Office of 
Regulations Management, Room 1158, 
between the hours of 8 a.m. and 4 p.m., 
Monday through Friday (except 
holidays). 
FOR FURTHER INFORMATION CONTACT: 
Randy A. McKevitt, Consultant, 
Regulations Staff, Compensation and 
Pension Service, Veterans Benefits 
Administration, 810 Vermont Avenue, 
NW., Washington, DC 20420, telephone 
(202) 273-7138. 
SUPPLEMENTARY INFORMATION: In 
response to the needs and concerns of 
veterans of the Persian Gulf War (Gulf 
War), Congress enacted the "Persian 
Gulf War Veterans" Benefits Act," Title 
I of the "Veterans" Benefits 
Improvements Act of 1994," Pub. L. 
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Affairs governing the payment or mon­
etary benefits to veterans and their de­
pendents, within the jurisdiction of 
Compensation and Pension Service. 

(b) Authority la delegated to the Di­
rector. Compensation and Pension 
Service, and to personnel of that serv­
ice designated by him to determine 
whether a claimant or payee has for­
feited the right to gratuittous benefits 
or to remit a. prior forfeiture pursuant 
to the provisions or 38 u.s.c. 6103 or 
8104. See § 3.905. 

(Authority: 38 U.S.C. 512(a)) 

(29 FR 754'1, June 12. 1984, as amended at 31 
FR 14455, Nov. 10, 1966: 'SI FR 10442, May ZJ. 
19'12; 53 FR 3'JJ11. Feb. 4, 1988: 60 FR 18355. Apr. 
11, 1995: 81 FR 2G'1Z1. May 8, 1996) 

§ 3.102 Reasonable doubt. 
It ls the defined and consistently ap­

plied policy of the Department of Vet­
erans Affairs to a.dminister the law 
under a broad tnterpretatton. con­
sistent, however, with the facts shown 
ln every case. When, after careful con­
sideration of all procurable and assem­
bled data, a reasonable doubt arises re­
garding service origin, the degree of 
disability. or any other point, such 
doubt will be resolved in favor of the 
claimant. By reasonable doubt Is 
meant one which exists because or an 
approximate balance of positive and 
negative evidence which does not satis­
factorily prove or disprove the claim. 
It ts a substantial doubt and one within 
the range or probabllity as distin­
guished from pure speculation or re­
mote possibility. It ls not a means of 
reconciling actual conflict or a con­
tradiction in the evidence. Mere sus­
picion or doubt as to the truth of any 
statements submitted, ·as distinguished 
from impeachment or contradiction by 
evidence or known facts, is not Justifi­
able basts for denying the application 
of the reasonable doubt doctrine if the 
entire, complete record otherwise war­
rants invoking thla doctrine. The rea­
sonable doubt doctrine ls also applica­
ble even in the absence or of!iclal 
records, particularly tr the basic Inci­
dent allegedly arose under combat. or 
similarly strenuous conditions, and is 

§3.103 

conatstent with the probable results of 
such known hardships. 
(Autborlty: 38 u.s.c. 801) 

(50 FR 34458. Aug. 2:6. 1985. as amended at 68 
FR 45830. Aug. 29, 2001) 

§3.lml Procedural due process and ap­
pellate rights. 

(a) Statement of policy. Every claim­
ant has the right to written notice or 
the decision made on his or her claim. 
the right to a heariDg, and the right of 
representation. Proceedings before VA 
are ex parte 1n nature, and it ls the ob­
ligation of VA to assist a claimant in 
developing the facts pertinent to the 
claim and to render a decision which 
grants every benefit that can be sup­
ported In law while protecting the in­
terests or the Government. The provi­
sions of this section apply to all claims 
for benefits and relier, and declaions 
thereon, within the "purview of this 
part 3. 

(b) The right to notice-(!) General. 
Claimants and their representatives 
are entitled to notice of any decision 
made by VA affecting the payment of 
benefits or the granting or relief. Such 
notice shall clearly set forth the deci­
sion made. any applicable effective 
date, the reason(s) for the deciston, the 
right to a hearing on any Issue in­
volved in the claim. the right of rep­
resentation and the right, as well as 
the necessary procedures and time lim­
its, to initiate an appeal of the deci­
sion. 

(2) Advance notice and OPJJOTtumty for 
hearing. Except as otherwise provided 
in paragraph (b)(3) of this section. no 
award of pompensation, pension or de­
pendency and indemnity compensation 
shall be terminated, reduced or other­
wise adversely affected unless the ben­
eficiary has been notified or such ad­
verse action and has been provided a 
period of 60 days in which to submit 
evidence for the purpose or showing 
that the adverse action should not be 
taken. 

(3) Ezceptions. In lieu of advance no­
tice and opportunity for a hearing, VA 
wm send a written notice to the bene­
ficiary or his or her fiduciary at the 
same time it takes an adverse action 
under the following circumstances: 

(I) An adverse action based solely on 
factual and unambiguous information 

1'75 
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or statements as to income. net worth. 
or dependency or marital status that 
the beneficiary or bis or her fiduciary 
provided to VA in writing or orally 
(under the procedures set forth in 
§3.2l'l(b)). with knowledge or notice 
that such information would be used to 
calculate benefit amounts. 

(11) AD adverse action baaed upon the 
beneficiary's or fiduciary's failure to 

· return a required ellgtbllity 
verification report. 

(ill) Evidence r.easonably indicates 
tbat a beneficiary is ~·deceased. How­
ever. in the event that VA has received 
a death certificate, a termtn.al hospital 
report verifying the death of a bene­
ficiary or a claim for VA burial bene­
fits. no notice of termination (contem­
poraneous or otherwise) will be re­
quired. 

(iv) An adverse action based upon a 
written and signed statement provided 
by the beneficiary to VA renouncing 
VA benefits (see §3.108 on 
renouncement). 

(v) An adverse action based upon a 
written statement provided to VA by a 
veteran indicating that he or she has 
returned to active service. the nature 
of that service, and the date of reentry 
into service. with the knowledge or no­
tice that receipt of active service pay 
precludes concurrent receipt of VA 
compensation or pension (see §3.864 re­
garding active service pay). 

(vi) An adverse action based upon a 
garnishment order issued under 42 
U.S.C. 659(a). 

(Authority: 38 U.S.C. SOl(a.)) 

(4) .Restoratfon of benefits. VA will re­
store retroactively benefits that were 
reduced, terminated. or otherwise ad­
versely affected based on oral informa­
tion or statements if within SO days of 
the date on which VA issues the notifi­
cation of adverse action the bene­
ficiary or his or her fiduciary asserts 
that the adverse action was based upon 
information or statements that were 
1naccurate or upon information that 
was not provided by the beneficiary or 
bis or her fiduciary. This will not pre­
clude VA from taking subsequent ac­
tion that adversely affects benefits. 

(c) The right to a hearing. (1) Upon re­
quest. a claimant ts entitled to a hear­
ing at any time on any issue involved 

38 CFR Ch. I 0· 1-G2 Edition) 

in a claim within the purview of part S 
of this chapter, subject to the limita­
tions described in §20.1804 of this chap­
ter wttb respect to heartDga ID claims 
which have been certUled to the Board 
of Veterans Appeals for appellate re­
view. VA will provide the place of hear-

. tng in the VA office having original Ju­
risdlction over the clatm or at the VA 
omce nearest the claimant's home hav­
ing adjudicative fUDctions, or, subject 
to available resources and solely at tbe 
option of VA, at any other VA facility 
or federal building at which suitable 
hearing facilltles are available. VA will 
provide one or more employees who 
have original determinative authority 
of such issues to conduct the hearing 
and be responsible for establishment 
and preservation or tbe bearing record. 
Hearings in connection with proposed 
adverse actions and appeals sbal1 be 
held before one or more VA employees 
ha.ving origlna.1 determinative author­
ity who did not participate in the pro­
posed action or the decision being ap­
pealed. All expenses incurred by the 
claimant in connection with the bear­
ing are the reaponsibillty of the cla.im­
ant. 

(2) The purpose ot' a hearing is to per­
mit the claimant to introduce into the 
record, in person. any available evi­
dence wblch he or she considers mate­
rial and any arguments or contentions 
with respect to the facts and applicable 
law wbicb he or she may consider per­
tinent. All testimony will be under 
oath or affirmation. The claimant is 
entitled to produce witnesses, but the 
claimant and witnesses are expected to 
be present. The Veterans Benefits Ad­
ministration will not normally sched­
ule a bearing for the sole purpose of re­
ceiving argument from a represenr.a. 
tive. It is the responsibility of the VA 
employee or employees conducting' tbe 
bearings to expla.in fully the issues and 
suggest the submission of evidence 
which the claimant may have over­
looked and which would be of advan­
tage to the claimant's position. To as­
sure clarity and completeness or the 
bearing record. questions which are di­
rected to the claimant and to witnesses 
are to be framed to explore flllly the 
basts for claimed entitlement rather 
tban with an intent to refute evidence 
or to discredit testimony. In cases 1n 
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which the nature. ortgtn, or degree of 
disability ts Iii issue, the claimant may 
request viaual examination by a physi­
cian deetgnated by VA and the pbyet­
cian'a observations wlll be read Into 
the record. 

(Authority: 38 u.s.c. SOI) 

(d) Sulmdsslon of evidence. ADJ' evi­
dence whether documentary, testi­
monial. or in other form, offered by the 
claimant in support of a claim and any 
i88ue a clalma.Dt may raise and any 
contention or argument a claimant 
may offer with respect thereto are to 
be included in the record.a. 

Ce> The right to representation. Subject 
to the provisions of §§ 14.626 through 
14.63'1 of tbts title. claimants are enti­
tled to representation of their choice 
at every stage in the prosecution of a 
claim. 

Cf) Noti/icCJtion of decisions. The claim­
ant or beneficiary and his or her rep­
resentative will be notified 1D writing 
of decisions affecting the payment of 
benefits or granting relief. All notifica­
tions will advise the claimant of the 
reason for the decision; the date the de­
cision will be effective; the right to a 
hearing subject to paragraph (c) of this 
section: the right to 1Dit1ate an appeal 
by filtng a Notice of Disagreement 
which will entitle the individual to a 
Statement of the case for asatstance in 
perfecting an appeal; and the periods in 
which an appeal must be initiated and 
perfected (See part 20 of this chapter, 
on appeals). Further. any notice that 
VA bas denied a benefit sought will in­
clude a s1UIUD8.l'y of the evidence con­
slder@d. 

( (Aothority:38 u.s.c. 501.1115. 1508, SlOI.) ( 

(55 li'B. 13527. Apr. 11, 1990: 55 FR 1'1530, Apr. 
25, 1990, as amended at 55 FR 20148, May 16. 
1990: 55 FR 25308, June 21, 1990: S'l FR 56993. 
Dec. 2, 1992; 58 PR 16360. Mar. 26. 1993: 58 FR 
59366, Nov. 9, 18: 59 FR 6218. Feb. 10, 1994: 59 
FR 6901, Feb. 14, 1994; 66 FR 66813. Nov. 9, 
Bl] 

§3.104 Fiaallty of decisions. 
(a) A decision of a duly constituted 

rating agency or other agency of origi­
nal jurisdiction shall be final and bind­
ing on all field omces of the Depart­
ment of Veterans Affairs as to conclu­
sions baaed on the evidence on file at 
the time VA issues written notification 

§3.105 

In accordance with 38 U .S.C. 5104. A 
final and binding agency decision shall 
not be subject to revision on the same 
factual basis except by duly con­
stituted appellate authorities or except 
as provided lD § 3.105 and § 3.2600 of this 
part. 

(b) Current determinations or line of 
duty. character or discbarge, relation­
ship, dependency, domestic relations 
questions, homicide. and findings of 
fact or death or presumptions of death 
made in accordance with existing in­
structions, and by application of the 
same criteria and based on the same 
facts, by either an Adjudication activ­
ity or an Insurance activity are bind­
ing one upon the other in the absence 
of clear and unmistakable error. 

(29 FR 1462. Jan. 29. 1964, as amended at 29 
FR '154'1' June 12, 1964: 56 FR 65848, Dec. 19. 
1991: 66 FR 21874, May 2. 2001) 

§8.106 Revision of decisions. 
The proviatons of this section applJ' 

except where an award was baaed on an 
act of commission or omission by the 
payee, or with his or her knowledge 
(§3.500(b)); there ls a change in law or a 
Department of Veterans Affalrs issue, 
or a change 1D interpretation of law or 
a Department of Veterans Affairs 1ssue 
(§3.114); or the evidence establlshes 
that service connection was clearly il­
legal. The provisions with respect to 
the date of discontin11&11ce of benefi ta 
are applicable to running awards. 
Where the award has been suspended. 
and it is determined that no additional 
payments are In order, the award will 
be discontinued effective date of last 
payment. 

(a) Error. Previous determlnattons 
which are final and binding. including 
decisions of service connection, degree 
of disa.bWty, age, marriage, relation­
ship, service, dependency. Une of duty, 
and other issues, will be accepted as 
correct in the absence of clear and un­
mistakable error. Where evidence es­
tabllshes such error. the prior deciston 
will be reversed or amended. For the 
purpose of authortzlng beneftts, the 
rating or other adjudicative decision 
which constitutes a reversal of a prior 
dec1slon on the grounds of clear and 
amnlstakable error has the same effect 
as lf the corrected decision had been 
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Civil Justice Reform 

This rule meets applicable standards 
in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

Protection of Children 

We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
does not create an environmental risk to 
health or risk to safety that may 
disproportionately affect children. 

Indian Tribal Govemments 

This rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Hnergy Effects 

We have analyzed this rule under 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a .,significant 
energy action" under that order because 
it is not a .,significant regulatory action" 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Energy Effects 
under Executive Order 13211. 

Technical Standards 

The National Technology Transfer 
and Advancement Act (NTT AA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

Environment 
We have analyzed this rule under 

Department of Homeland Security 
Management Directive 02~1 and 
Commandant Instruction M16475.lD, 
which guide the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321-43701), and 
have concluded this action is one of a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule is categorically 
excluded, under figure 2-1, paragraph 
(34)(g), of the Instruction. This rule 
involves the establishment of a RNA. An 
environmental analysis checklist and a 
categorical exclusion determination are 
available in the docket where indicated 
under ADDRESSES. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 

PART 165-REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

• 1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C. 
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195; 
33 CFR 1.05-1. 6.04-1. 6.04-6. 160.5: Pub. L. 
107-295, 116 Stat. 2064; Department of 
Homeland Security Delegation No. 0170.1. 

• 2. Add§ 165.TOl--0727 to read as 
follows: 

§ 165.T01-G727 Regulated Navigation 
Area; Arthur Kiii, NV and NJ. 

(a) Regulated Area. The following area 
is a regulated navigation area: all waters 
of the North of Shooters Island Reach, 
Elizabethport Reach, and Gulfport 
Reach in the Arthur Kill; bounded in the 
northeast by a line drawn from position 
40° 38'48.637" N, 074° 09'18.204" W; to 
a point in position 40°38'37.815" N, 
074° 09'20.245"' W; and bounded in the 
southwest by a line drawn from position 
40° 37'15.643" N, 074° 12'15.927"' W; to 
a point in position 40° 37'15.779" N, 
074° 12'08.0622" W. All geographic 
coordinates are North American Datum 
of 1983 (NAO 83). 

(b) Regulations. 
( 1) The general regulations contained 

in 33 CFR 165.13 apply. 
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(2) All vessels must remain at least 
150 feel from all drilling and blasting 
equipment; if a vessel must pass within 
150 feet of drilling and blasting 
equipment for reasons of safety, they 
shall contact the dredge and/or blasting 
barge on Channel 13. 

(3) No vessel shall enter or transit any 
work area where drill barges and/or 
dredges are located without the 
permission of Vessel Traffic Service 
New York (VfSNY) Director. 

(4) No vessel may be underway within 
1,500 feet of the blasting area during 
blasting operations. 

(5) No vessel shall enter an area of 
drilling or blasting when they are 
advised by the drilling barge or VfSNY 
that a misfire or hang fire has occurred. 

(6) Vessel Movement Reporting 
System (VMRS) users are prohibited 
from meeting or overtaking other vessels 
when transiting alongside an active 
work area where dredging and drilling 
equipment are being operated. 

(7) Each vessel transiting in the 
vicinity of a work area where dredges 
are located is required to do so at 
reduced speed to maintain 
maneuverability while minimizing the 
effects of wake and surge. 

(8) The VfSNY Director may impose 
additional requirements through vrs 
measures, as per 33 CFR 161.11. 

(c) Effective Period. This rule is 
effective from 8 a.m. on August 12, 2011 
until 5 p.m. on April 1, 2014. 

Dated: 12 Aug 2011. 
J.B. McPherson, 
Captain, U.S. Coast Guard, Commander, First 
Coast Guard District, Acting. 
[FR Doc. 2011-21.460 Flied 8-22-11; 8:45 am] 

B!UJNO CODE 911D-04-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Parts 3 and 20 

RIN 2900-AOOG 

Rules Governing Hearings Before the 
Agency of Original Jurisdiction and the 
Board of Veterans' Appeals; 
Clarification 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: The Department of Veterans 
Affairs (VA) is amending its hearing 
regulations to clarify that the provisions 
regarding hearings before the Agency of 
Original Jurisdiction (AOJ) do not apply 
to hearings before the Board of Veterans' 

Board. 
DATES: Effective Date: This rule is 
effective Au st 23, 2011. 
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Regulatory Flexibility Act 

The initial and final regulatory 
flexibility analysis requirements of 
sections 603 and 604 of the Regulatory 
Flexibility Act, 5 U.S.C. 601-612, are 
not applicable to this rule because a 
notice of proposed rulemaking is not 
required for this rule. Even so, the 
Secretary of Veterans Affairs hereby 
certifies that this final rule will not have 
a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. This 
rule will affect only individual VA 
beneficiaries and will not directly nff ect 
small entities. Therefore, pursuant lo 5 
U.S.C. 605(b), this final rule is exempt 
from the initial and final regulatory 
flexibility analysis requirements of 
sections 603 and 604. 

Executive Order 12866-Regulatory 
Planning and Review 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety, and other advantages; 
distributive impacts; and equity). The 
Executive Order classifies a .. significant 
regulatory action," requiring review by 
the Office of Management and Budget 
(OMB) unless OMB waives such review, 
as any regulatory action that is likely to 
result in a rule that may: (1) Have an 
annual effect on the economy of $100 
million or more, or adversely affect in 
a material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action planned or 
taken by another agency; (3) materially 
alter the budgetary impact of 
entitlements, grants, user fees or loan 
programs or the rights and obligations of 
recipients thereof, or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President's priorities, or 
the principles set forth in the Executive 
Order. 

VA has examined the economic, 
interagency, legal, and policy 
implications of this rulemaking and has 
concluded that it is not a significant 
regulatory action under the Executive 
Order. 

Unfunded Mandates 

The Unfunded Mandates Reform Act 
of 1995 requires, at 2 U.S.C. 1532, that 
agencies prepare an assessment of 

anticipated costs and benefits before 
issuing any rule that may result in an 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector of $100 million or more 
(adjusted annually for inflation) in any 
given year. This rule would have no 
such effect on State, local, and tribal 
governments, or on the private sector. 

Catalog of Federal Domestic Assistance 
Numbers and Titles 

The Catalog of Federal Domestic 
Assistance program numbers and titles 
for this rule are 64.100, Automobiles 
and Adaptive Equipment for Certain 
Disabled Veterans and Members of the 
Armed Forces; 64.101, Burial Expenses 
Allowance for Veterans; 64.102, 
Compensation for Service-Connected 
Deaths for Veterans' Dependents; 
64.103, Life Insurance for Veterans; 

List of Subjects 

3BCFRPart3 

Administrative practice and 
procedure, Claims, Disability benefits, 
Health care, Pensions, Radioactive 
materials, Veterans, Vietnam. 

38 CFR Part 20 

Administrative practice and 
procedure, Claims, Veterans. 

Dated: August 18, 2011. 
Robert C. McFetridge, 
Director of Regulation Policy and 
Management, Office of the General Counsel, 
Department of Veterans Affairs. 

For the reasons set forth in the 
preamble, VA amends 38 CFR parts 3 
and 20 as follows: 

PART 3-ADJUDICATION 

64.104, Pension for Non-Service- Subpart A-Pension, Compensation, 
Connected Disability for Veterans; and Dependency and Indemnity 
64.105, Pension to Veterans Surviving Compensation 
Spouses, and Children; 64.106, 
Specially Adapted Housing for Disabled • 1. The authority citation for part 3, 
Veterans; 64.109, Veterans subpart A continues to rend as follows: 
Compensation for Service-Connected Authority: 38 U.S.C. 501(a), unless 
Disability; 64.110, Veterans Dependency.,..._oth_e_rwt_·_s_e _n_ot_e_d. _________ .., 
and Indemnity Compensation for 
Service-Connected Death; 64.114, 
Veterans Housing-Guaranteed and 
Insured Loans; 64.115, Veterans 
Information and Assistance; 64.116, 
Vocational Rehabilitation for Disabled 
Veterans; 64.117, Survivors and 
Dependents Educational Assistance; 
64.118, Veterans Housing-Direct Loans 
for Certain Disabled Veterans; 64.119, 
Veterans Housing-Manufactured Home 
Loans; 64.120, Post-Vietnam Era 
Veterans' Educational Assistance; 
64.124, All-Volunteer Force Educational 
Assistance; 64.125, Vocational and 
Educational Counseling for 
Servicemembers and Veterans; 64.126, 
Native American Veteran Direct Loan 
Program; 64.127, Monthly Allowance 
for Children of Vietnam Veterans Born 
with Spina Bifida; and 64.128, 
Vocational Training and Rehabilitation 
for Vietnam Veterans' Children with 
Spina Bifida or Other Covered Birth 
Defects. 

Signing Authority 

The Secretary of Veterans Affairs, or 
designee, approved this document and 
authorized the undersigned to sign and 
submit the document to the Office of th 
Federal Register for publication 
electronically as an official document o 
the Department of Veterans Affairs. Jo 
R. Gingrich, Chief of Staff, Department 
of Veterans Affairs, approved this 
document on August 16, 2011, for 
publication. 
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• 2. Amend§ 3.103 by: 
• a. Revising the last sentence of 
paragraph (a) and adding a new 
sentence after the last sentence. 
• b. Revising paragraph (c)(1). 

revisions read as 

§ 3.103 Procedural due process and 
appellate rights. 

(a) * * * The provisions of this 
section apply to all claims for benefits 
and relief, and decisions thereon, within 
the pwview of this part 3, except that 
the provisions of this section governing 
hearings apply only to hearings 
conducted before the VA office having 
original jurisdiction over the claim. 
Hearings before the Board of Veterans' 
Appeals are governed by part 20 of this 
chapter. 

* * * * * 
(c) * * * (1) Upon request, a claimant 

is entitled to a hearing at any time on 
any issue involved in a claim within the 
purview of part 3 of this chapter. VA 
will provide the place of hearing in the 
VA office having original jurisdiction 
over the claim or at the VA office 
nearest the claimant's home having 
adjudicative functions, or, subject to 
available resources and solely at the 
option of VA, at any other VA facility 
or federal building al which suitable 
hearing facilities are available. VA will 
provide one or more employees of the 
VA office having original jurisdiction 
over the claim to conduct the hearing 
and to be responsible for establishment 



~8~ 3,105(c) 

Federal Register/Vol. 76, No. 163/Tuesday, August 23, 2011/Rules and Regulations 52575 

and preservation of the hearing record. 
Hearings in connection with proposed 
adverse actions and appeals shall be 
held before one or more employees of 
the VA office having original 
jurisdiction over the claim who did not 
participate in the proposed action or th 
decision being appealed. All expenses 
incurred by the claimant in connection 
with the hearing are the responsibility 
of the claimant. 
* * * * * 

PART 2o-BOARD OF VETERANS' 
APPEALS: RULES OF PRACTICE 

• 3. The authority citation for part 20 
continues to read as follows: 

Authority: 38 U.S.C. 501(a) and as noted 
in specific sections. 

Sec. 

Subpart H-Hearings on Appeal 

• 4. Revise § 20. 706 to read 88 follows: 

§ 20.706 Rule 706. Functions of the 
presiding Member. 

The presiding Member is responsible 
for the conduct of the hearing, in 
accordance with the provisions of 
subpart H of this part, administering the 
oath or affirmation, and ruling on 
questions of procedure. The presiding 
Member will assure that the course of 
the hearing remains relevant to the 
issue, or issues, on appeal and that there 
is no cross-examination of the parties or 
witnesses. The presiding Member will 
take such steps as may be necessary to 
maintain good order at hearings and 
may terminate a hearing or direct that 

Cross-reference 

the offending party leave the hearing if 
an appellant, representative, or witness 
persists in disruptive behavior. The 
presiding Member is not bound by the 
procedures described in§ 3.103(c) of 
this chapter, as those procedures only 
apply to hearings before the agency of 
original jurisdiction. 

• 5. Amend APPENDIX A TO PART 
20-CROSS-REFERENCES table by: 

•a. Removing entries "20.1"; "38CFR 
3.103(a)"; and "Statement of policy.". 
• b. Revising entry 20.1304 to read as 
follows: 

APPENDIX A TO PART 26-CROSS­
REFERENCES 

Tiiie of cross­
referenced material 

or comment 

20.1304 ................................................. 38 CFR 20.700-20.717 ...................................................................................... See also rehearings. 

[FR Doc. 2011-21513 Flied B-22-1 t; 8:45 am] 

Bill.ING CODE 8320-01-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 63 

RIN 2900-AN73 

Health Care for Homeless Veterans 
Program 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: This final rule establishes 
regulations for contracting with 
community-based treatment facilities in 
the Health Care for Homeless Veterans 
(HCHV) program of the Department of 
Veterans Affairs (VA). The HCHV 
program assists certain homeless 
veterans in obtaining treatment from 
non-VA community-based providers. 
The final rule formalizes V A's policies 
and procedures in connection with this 
program and clarifies that veterans with 
substance use disorders may qualify for 
the program. 
DATES: Effective Date: September 22, 
2011. 

FOR FURTHER INFORMATION CONTACT: 

Robert Hallett, Healthcare for Homeless 
Veterans Manager, c/o Bedford VA 
Medical Center, 200 Springs Road, Bldg. 

12, Bedford, MA 01730; (781) 687-3187 
(this is not a toll free number). 
SUPPLEMENTARY INFORMATION: The 
HCHV program is authorized by 38 
U.S.C. 2031, under which VA may 
provide outreach as well as "care, 
treatment, and rehabilitative services 
(directly or by contract in community­
based treatment facilities, including 
halfway houses)" to "veterans suffering 
from serious mental illness, including 
veterans who are homeless." One of 
V A's National priorities is a renewed 
effort to end homelessness for veterans. 
For this reason, we are establishing 
regulations that are consistent with the 
current administration of this program. 

The primary mission of the HCHV 
program is to use outreach efforts to 
contact and engage veterans who are 
homeless and suffering from serious 
mental illness or a substance use 
disorder. Many of the veterans for 
whom the HCHV program is designed 
have not previously used VA medical 
services or been enrolled in the VA 
health care system. 

Through the HCHV program, VA 
identifies homeless veterans with 
serious mental illness and/or substance 
use disorder, usually through medical 
intervention, and offers community­
based care to those whose conditions 
are determined, clinically, to be 
managed sufficiently that the 
individuals can participate in such care. 
We have assisted homeless veterans 
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with substance use disorders through 
this program because, based on our 
practical understanding and experience, 
the vast majority of homeless veterans 
have substance use disorders. Treating 
substance use as a mental disorder is 
consistent with the generally accepted 
"disease model" of alcoholism and drug 
addiction treatment, 88 well as the 
modem use of medical intervention to 
treat the condition. We believe that if a 
substance use disorder is a contributing 
cause of homelessness, then that 
disorder is serious; therefore, it is 
consistent to include such veterans in a 
program designed for "veterans 
suffering from serious mental illness, 
including veterans who are homeless." 
38 U.S.C. 2031(a). 

Veterans who are identified and who 
choose to participate in this form of care 
88 part of their treatment plan are then 
referred by VA to an appropriate non-
V A community-based provider. In some 
cases, VA will continue to actively 
medically manage the veteran's 
condition, while in other cases a VA 
clinician may determine that a veteran 
can be sufficiently managed through 
utilization of non-medical resources, 
such as 12-step programs. 

To provide the community-based 
care, the HCHV program contracts with 
non-VA community-based providers, 
such as halfway houses, to provide to 
these veterans housing and mental 
health and/or substance use disorder 
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3.103-1 §3.103-Procedural due process and appellate rights 3.103-1 

§3.103 Procedural due pr~ and appellate rights. 

(a) Statement of policy. Every claimant has the right to written notice of the decision 
made on his or her claim, the right to a hearing, and the right of representation. Proceedings 
before VA are ex parte in nature, and it is the obligation of VA to assist a claimant in developing 
the facts pertinent to the claim and to render a decision which grants every benefit that can be 
supported in law while protecting the interests of the Government. The provisions of this section 
apply to all claims for benefits and relief, and decisions thereon, within the purview of this part 3, 
except that the provisions of this section governing hearings apply only to hearings conducted 
before the VA office having original jurisdiction over the claim. Hearings before the Board of 
Veterans' Appeals are governed by part 20 of this chapter. 

(b) The right to notice: 

(1) General. Claimants and their representatives are entitled to notice of any 
decision made by VA affecting the payment of benefits or the granting of relief. Such notice shall 
clearly set forth the decision made, any applicable effective date, the reason(s) for the decision, 
the right to a hearing on any issue involved in the claim, the right of representation and the right, 
as well as the necessary procedures and time limits, to initiate an appeal of the decision. 

(2) Advance notice and opportunity for hearing. Except as otherwise provided in 
paragraph (b)(3) of this section, no award of compensation, pension or dependency and 
indemnity compensation shall be terminated, reduced or otherwise adversely affected unless the 
beneficiary has been notified of such adverse action and has been provided a period of 60 days in 
which to submit evidence for the purpose of showing that the adverse action should not be taken. 

(3) Exceptions. In lieu of advance notice and opportunity for a hearing, VA will 
send a written notice to the beneficiary or his or her fiduciary at the same time it takes an adverse 
action under the following circumstances: 

(i) An adverse action based solely on factual and unambiguous 
information or statements as to income, net worth, or dependency or marital status that the 
beneficiary or his or her fiduciary provided to VA in writing or orally (under the procedures set 
forth in §3.217(b)), with knowledge or notice that such information would be used to calculate 
benefit amounts. 

(ii) An adverse action based upon the beneficiary's or fiduciary's failure to 
return a required eligibility verification report. 

(iii) Evidence reasonably indicates that a beneficiary is deceased. 
However, in the event that VA has received a death certificate, a terminal hospital report 
verifying the death of a beneficiary or a claim for VA burial benefits, no notice of termination 
(contemporaneous or otherwise) will be required. 

(iv) An adverse action based upon a written and signed statement provided 
by the beneficiary to VA renouncing VA benefits (see §3.106 on renouncement). 

(v) An adverse action based upon a written statement provided to VA by a 
veteran indicating that he or she has returned to active service, the nature of that service, and the 
date of reentry into service, with the knowledge or notice that receipt of active service pay 
precludes concurrent receipt of VA compensation or pension (see §3.654 regarding active service 
pay). 

(No. 97 91511 I) 
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(~i) An adverse action based upon a garnishment order issued under 42 ( 1 1 F R 
U.S.C. 659(a). (Authonty: 38 U.S.C. 501 (a)) fs) 

(4) Restoration of benefits. VA will restore retroactively benefits that were ~ ~ ~ ~ 
reduced, tenninated, or otherwise adversely affected based on oral infonnation or statements if ~ 
within 30 days of the date on which VA issues the notification of adverse action the beneficiary 
or his or her fiduciary asserts that the adverse action was based upon infonnation or statements ~ 1 F" ) 
that were inaccurate or upon infonnation that was not provided by the beneficiary or his or her ., 0 (o ,(, 
fiduciary. This will not preclude VA from taking subsequent action that adversely affects 
benefits. 

( c) The right to a hearing. 

(1) Upon request, a claimant is entitled to a hearing at any time on any issue 
involved in a claim within the purview of part 3 of this chapter. VA will provide the place of 
hearing in the VA office having original jurisdiction over the claim or at the VA office nearest 
the claimant's home having adjudicative functions, or, subject to available resources and solely at 
the option of VA, at any other VA facility or federal building at which suitable hearing facilities 
are available. VA will provide one or more employees of the VA office having original 
jurisdiction over the claim to conduct the hearing and to be responsible for establishment and 
preservation of the hearing record. Hearings in connection with proposed adverse actions and 
appeals shall be held before one or more employees of the VA office having original jurisdiction 
over the claim who did not participate in the proposed action or the decision being appealed. All 
expenses incurred by the claimant in connection with the hearing are the responsibility of the 
claimanL 

(2) The purpose of a hearing is to pennit the claimant to introduce into the reco~ 
in person, any available evidence which he or she considers material and any arguments or 
contentions with respect to the facts and applicable law which he or she may consider pertinent. 
All testimony will be under oath or affirmation. The claimant is entitled to produce witnesses, 
but the claimant and witnesses are expected to be presenL The Veterans Benefits Administration 
will not nonnally schedule a hearing for the sole purpose of receiving argument from a 
representative. It is the responsibility of the VA employee or employees conducting the hearings 
to explain fully the issues and suggest the submission of evidence which the claimant may have 
overlooked and which would be of advantage to the claimant's position. To assure clarity and 
completeness of the hearing reco~ questions which are directed to the claimant and to witnesses 
are to be framed to explore fully the basis for claimed entitlement rather than with an intent to 
refute evidence or to discredit testimony. In cases in which the nature, origin, or degree of 
disability is in issue, the claimant may request visual examination by a physician designated by 
VA and the physician's observations will be read into the record. (Authority: 38 U.S.C. 501(a)) 

(d) Submission of evidence. Any evidence whether documentary, testimonial, or in other 
form, offered by the claimant in support of a claim and any issue a claimant may raise and any 
contention or argument a claimant may offer with respect thereto are to be included in the 
records. 

(e) The right to representation. Subject to the provisions of §§14.626 through 14.637 of 
this ~ claimants are entitled to representation of their choice at every stage in the prosecution 
of a claim. 

(No. 'Tl 9/S/11) 
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(f) Notification of decisions. The claimant or beneficiary and his or her representative will 
be notified in writing of decisions affecting the payment of benefits or granting relief. All 
notifications will advise the claimant of the reason for the decision; the date the decision will be 
effective; the right to a hearing subject to paragraph (c) of this section; the right to initiate an 
appeal by filing a Notice of Disagreement which will entitle the individual to a Statement of the 
Case for assistance in perfecting an appeal; and the periods in which an appeal must be initiated 
and perfected (See part 20 of this chapter, on appeals). Further, any notice that VA has denied a 
benefit sought will include a summary of the evidence considered. (Authority: 38 U.S.C. 501, 
1115, 1506, 5104) 

[55 FR 13527, Apr. 11, 1990; 55 FR 17530, Apr. 25, 1990, as amended at 55 FR 20148, 
May 15, 1990; 55 FR 25308, June 21, 1990; 57 FR 56993, Dec. 2, 1992; 58 FR 16359, Mar. 26, 
1993; 58 FR 59366, Nov. 9, 1993; 59 FR 6218, Feb. 10, 1994; 59 FR 6901, Feb. 14, 1994; 66 FR 
56613, Nov. 9, 2001; 76 FR 52574, Aug. 23, 2011] 

Supplement Highlights references: 7(2), 9(3), 10(2), 10(3), 48(1), 97(1). 

(No. 97 9/5/11) 
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the enforcement period for the regulated 
area as well as any changes in the 
planned schedule. 

Dated: March 27, 2012. 
D.J. Rose, 
Captain, U.S. Coast Guard. Captain of the 
Port Mobile. 
IFR Doc. 2012-9375 Filed 4-17-tZ: 8:45 aml 
an.LIHQ COD2 01to-o4-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Parts 3 and 20 

RlN 2900-A043 

Ru1ea Governing Hearings Before the 
Agency of Orlglnal Jurisdiction and the 
Board of Veterans' Appeals; Repeal of 
Prior Rule Change 

AGENCY: Department of Veterans Affairs. · 
ACTION: Direct final rule. 

SUMMARY: The Department of Veterans 
Affairs (VA) is talang final action to 
amend its bearing regulations to repeal 
a prior amendment that specified that 
the provisions regarding hearings before 
the Agency of Original Jurisdiction 
(AOD do not apply to hearings before 
the Board of Veterans' Appeals (Board). 
This action is being taken because of 
VA's decision that the prior amendment 
should have followed the notice-and­
comment procedure of the 
Administrative Procedure Act (AP A). 
DATES: s e lS e e ve une 8, 

comments may be viewed online 
through the Federal Docket Management 
System (FDMS) at www.Regulations.gov. 
FOR FURTHER INFORMATION CONTACT: 
Laura H. Eskenazi, Principal Deputy 
Vice Chairman, Board of Veterans' 
Appeals (01C2), Department of Veterans 
Affairs. 810 Vermont Avenue NW., 
Washington, DC 20420, (202) 632-4603. 
(This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: On August 
23, 2011, VA issued a final rule, "Rules 
Governing Hearings Before the Agency 
of Original Jurisdiction and the Board of 
Veterans' Appeals; Clarification," 76 FR 
52572 (RIN 2900-AOOS), revising VA's 
regulations to specify that the 
provisions governing hearings in 38 CFR 
3.103 only apply to hearings conducted 
before the AOJ and that the provisions 
in part 20 govern hearings before the 
Board. The revision was made because 
of a decision by the United States Court 
of Appeals for Veterans Claims (Court) 
in Bryant v. Shinseki, 23 Vet. App. 488 
(2010), which applied the provisions of 
§ 3.103(c)(2) to a Board hearing. The 
Bryant Court held that the provisions of 
§ 3:103(c)(2) require a "Board hearing 
officer" to '"fully explain the issues still 
outstanding that are relevant and 
material to substantiating the claim" 
and to "suggest that a claimant submit 
evidence on an issue material to 
substantiating the claim when the 
record is missing any evidence on that 
issue or when the testimony at the 
hearing raises an issue for which there 
is no evidence in the record." Id. at 2012, without further notice, unless VA 

receives a significant adverse comment I r~~~~~~~---~-..."""'-....a 
by May 18, 2012. U adverse comment is RlN 2900-A006, among o er ings, 

· d v ·n bli h 1 altered the language upon which the 
receive ' A Wl pu s a time Y Bryant Court relied. VA has determined 
withdrawal of the rule in the Federal that RlN 2900-AOOS should have 
Register. followed the notice-and-comment 
ADDRESSES: ntten commen s may e procedure of 5 U.S.C. 553(b) and (c) of 
submitted through the APA. Accordingly, in this direct· 
www.Regulations.gov; by mail or hand· final rule, VA is repealing the 
delivery to the Director. Regulations amendments made by RIN 2900-A006. 
Management (02REG), Department of Based on the rationale set forth in this 
Veterans Affairs, 810 Vermont Ave. preamble, VA amends, in part 3, 
NW., Room 1068, Washington, DC § 3.103(a) and (c)(l}, and, in part 20, 
20420: or by fax to (202) 273-9026. § 20.706 and Appendix A, to return the 
Comments should indicate that they are regulations to the language in effect 
submitted in response to 11RIN 2900- before Au ust 23, 2011. 
A043-Rules Governing Hearings 
Before the Agency of Original Administrative Procedure Act 
Jurisdiction and the BOOJ'd of Veterans• VA believes this rule is non· 
Appeals; Repeal of Prior Rule Change." controversial, anticipates that this rule 
Copies ·or comments received will be will not result in any significant adverse 
available for public inspection in the comment, and therefore is issuing it as 
Office of Regulation Policy and a direct final rule. 
Management, Room 1063B, between the For purposes of the direct final 
hours of 8 a.m. and 4:30 p.m. Monday rulemaking, a significant adverse 
through Friday (except holidays). Please comment is one that explains why the 
call (202) 461-4902 for an appoinbnent rule would be inappropriate, including 
(this is not a toll-free number). In challenges to the rule's underlying 
addition, dwing the comment period, premise or approach. or why it would 

be ineffective or unacceptable without a 
change. In determining whether an 
adverse comment is significant and 
warrants withdrawing a direct final rule, 
we will consider whether the comment 
raises an issue serious enough to 
warrant a substantive response in a 
notice-and-comment process in 
accordance with section 553 of the AP A 
(5 U.S.C. 553). Comments that are 
frivolous, insubstantial, or outside the 
scope of the rule will not be considered 
adverse under this procedure. For 
example, a comment recommending an 
additional change to the rule will not be 
considered a significant comment 
unless the comment states why the rule 
would be ineffective without the 
additional change. 

Under direct final rule procedures, if 
no significant adverse comment is 
received within the comment period, 
the rule will become effective on the 
date specified above. After the close of 
the comment period, VA will publish a 
document in the Federal Register 
indicating that no significant adverse 
comment was received and confirming 
the effective date of the rule. 

However, if any significant adverse 
comment is received. VA will publish in 
the Federal Register a notice 
acknowledging receipt of a significant 
adverse comment and withdrawing the 
direct final rule. We will then publish 
in the Federal Register a proposed rule 
document. which will be substantially 
identical to this direct final rule and 
will serve as a proposal for the 
amendments in this direct final rule. 
Any comments received ln response to 
the direct final rule will be treated as 
comments regarding the proposed rule. 
VA will consider such comments in 
developing a subsequent final rule. 

Paperwork Reduction Act 

This document contains no provisions 
constituting a collection of information 
under the Paperwork Reduction Act of 
1995 (44 u.s.c. 3501-3521). 

Regulatory Flexibility Act 

The Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impad on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act. 5 U.S.C. 601-612. This 
rulemaking will not directly affect any 
small entities. Only VA beneficiaries 
will be directly affected. Therefore. 
pursuant to 5 U.S.C. 605(b), this 
amendment is exempt from the initial 
and fmal regulatory flexibility analysis 
requirements of sections 603 and 604. 
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Executive Orders 12886 and 13583 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and. when regulation is 
necessary. to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, and other advantages; 
disbibutive impacts; and equity). 
Executive0rderl3563(hnproving 
Regulation and Regulatory Review) 
emphasizes the importance of 
quantifying both costs and benefits. 
reducing costs, harmonizing rules, and 
promoting flexibility. Executive Order 
12866 (Regulatory Planning and 
Review) defines a "significant 
regulatory action," wliich requires 
review by the Office of Management and 
Budget COMB), as .. any regulatory action 
that is likely to result in a rule that may: 
(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy. a sector of the economy, 
productivity. competition, jobs, the 
environment, public health or safety. or 
State, local, or tribal governments or 
communities; (2) Create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) Materially alter the 
budgetary impact of entitlements. 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) Raise novel legal or policy 
issues arising out of legal mandates, the 
President's priorities, or the principles 
set forth in this Executive Order." 

The economic, interagency, 
budgetary, legal, and policy 
implications of this regulatory action 
have been examined and it has been 
determined not to be a significant 
regulatory action under Executive Order 
12866. 

Unfunded Mandates 
The Unfunded Mandates Reform Act 

of 1995 requires, at 2 U.S.C. 1532, that 
agencies prepare an assessment of 
anticipated costs and benefits before 
issuing any rule that may result in 
expenditure by State, local, and tribal 
governments. in the aggregate, or by the 
private sector, of $100 million or more 
(adjusted annually for inflation) in any 
given year. This rule will have no such 
effect on State, local, and bibal 
governments, or on the private sector. 

Catalog of Federal Domestic Assistance 
The Catalog of Federal Domestic 

Assistance program numbers and titles 
for this rule are 64.027, Post-9/11 
Veterans Educational Assistance; 

64.028, Post-9/11 Veterans Educational 
Assistance; 64.032, Montgomery GI Bill 
Selected Reserve; Reserve Educational 
Assistance Program; 64.100, 
Automobiles and Adaptive Equipment 
for Certain Disabled Veterans and 
Members of the Armed Forces; 64.101, 
Burial Expenses Allowance for 
Veterans; 64.103, Life Insurance for 
Veterans; 64.104, Pension for Non­
Service-Connected Disability for 
Veterans; 64.105. Pension to Veterans 
Surviving Spouses. and Children; 
64.106, Specially Adapted Housing for 
Disabled Veterans; 64.109, Veterans 
Compensation fdr Service-Connected 
Disability; 64.110. Veterans Dependency 
and Indemnity Compensation for 
Service-Connected Death; 64.114, 
Veterans Housing-Guaranteed and 

Dated: Aprll 13, 2012. 
Robert C. McFebidga. 
Director of Regulation Policy and 
Management. Office of the General Counsel, 
Department of Veterans Affairs. 

For the reasons set forth in the 
preamble, VA amends 38 CFR parts 3 
and 20 as follows: 

PART 3-ADJUDICATION 

Subpart A-Pension, Compensation, 
and Dependency and Indemnity 
Compensation 

• 1. The authority citation for part 3, 
subpart A continues to read as follows: 

Authority: 38 U.S.C. SOl(a), unless 
otherwise noted. 

Insured Loans; 64.115. Veterans • 2. Amend § 3.103 by: 
Information and Assistance; 
64.116,Vocational Rehabilitation for •a. Removing the lasttwo sentences of 
Disabled Veterans; 64.117, Survivors paragraph (a) and adding, in its place, 
and Dependents Educational Assistance; .. The provisions of this section apply to 
64.118. Veterans Housing-Direct Loans all claims for benefits and relief, and 
for Certain Disabled Veterans; 64.119, deci~ions the~~on, within the purview 
Veterans Housing-Manufactured Home of this part 3. · 
Loans; 6~.120, P~st-Vietna.m Era I • b. Revising paragraph (c)(l). 
Veterans Educational Assistance; The revision rea as 0 ows: 
64.124, All-Volunteer Force Educational 
Assistance; 64.125, Vocational and §3.103 Proceduraldueproc888and 
Educational Counseling for appellate rights. 
Servicemembers and Veterans; 64.126, * * * 
Native American Veteran Direct Loan ,..._(_c_) _*_* -.-(t_)_U_p_o_n_requ--es-t.-a-c""!"l-ei_m_an_t ---' 

* * 

Program; 64.127, Monthly Allowance 'tl d h · 
for Children of Vietnam Veterans Born is enti e to a eanng at any time on 
with Spina Bifida; and 64.128, any issue involved in a claim within the 

purview of part 3 of this chapter. subject 
Vocational Training and Rehabilitation to the limitations described in § 20.1304 
for Vietnam Veterans' Children with of this chapter with respect to hearings 
Spina Bifida or Other Covered Birth in claims which have been certified to 
Defects. the Board of Veterans' Appeals for 
Signing Authority 

The Secretary of Veterans Affairs, or 
designee, approved this document and 
authorized the undersigned to sign and 
submit the document to the Office of the 
Federal Register for publication 
electronically as an official document of 
the Department of Veterans Affairs. John 
R. Gingrich, Chief of Staff, Department 
of Veterans Affairs, approved this 
document on April 10, 2012, for 
publication. 

List of Subjects 

38 CFRPart3 

Administrative practice and 
procedure, Claims, Disability benefits, 
Health care. Pensions, Radioactive 
materials. Veterans. Vietnam. 

38 CFR Part 20 

Administrative practice and 
procedure. Claims, Veterans. 

appellate review. VA will provide the 
place of hearing in the VA office having 
original jwisdiction over the claim or at 
the VA office nearest the claimant's 
home having adjudicative functions, or, 
subject to available resources and solely 
at the option of VA, at any other VA 
facility or federal building at which 
suitable hearing facilities are available. 
VA will provide one or more employees 
who have original determinative 
authority of such issues to conduct the 
hearing and be responsible for 
establishment and preservation of the 
hearing record. Hearings in connection 
with proposed adverse actions and 
appeals shall be held before one or more 
VA employees having original 
determinative authority who did not 
participate in the proposed action or the 
decision being appealed. All expenses 
incurred by the claimant in connection 
with the hearing are the responsibility 
of the claimant 
* * * * * 
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Title 38: Pensions, Bonuses, and Veterans' Relief 
PART 3-ADJUDICATION 
Subpart A-Pension. Compensation. and Dependency and Indemnity Compensation 
Administrative 

Browse Previous I Browse Next 

§ 3.103 Procedural due process and appellate rights. 

(a) Statement of policy. Every claimant has the right to written notice of the decision made on his or her 
claim, the right to a hearing, and the right of representation. Proceedings before VA are ex parte in 
nature, and it is the obligation of VA to assist a claimant in developing the facts pertinent to the claim 
and to render a decision which grants every benefit that can be supported in law while protecting the 
interests of the Government. The provisions of this section apply to all claims for benefits and relief, and 
decisions thereon, within the purview of this part 3. 

(b) The right to notice -(1) General. Claimants and their representatives are entitled to notice of any 
decision made by VA affecting the payment of benefits or the granting of relief. Such notice shall clearly 
set forth the decision made, any applicable effective date, the reason(s) for the decision, the right to a 
hearing on any issue involved in the claim, the right of representation and the right, as well as the 
necessary procedures and time limits, to initiate an appeal of the decision. 

(2) Advance notice and opportunity for hearing. Except as otherwise provided in paragraph (b)(3) of this 
section, no award of compensation, pension or dependency and indemnity compensation shall be 
terminated, reduced or otherwise adversely affected unless the beneficiary has been notified of such 
adverse action and has been provided a period of 60 days in which to submit evidence for the purpose 
of showing that the adverse action should not be taken. 

(3) Exceptions. In lieu of advance notice and opportunity for a hearing, VA will send a written notice to 
the beneficiary or his or her fiduciary at the same time it takes an adverse action under the following 
circumstances: 

(i) An adverse action based solely on factual and unambiguous information or statements as to income, 
net worth, or dependency or marital status that the beneficiary or his or her fiduciary provided to VA in 
writing or orally (under the procedures set forth in §3.217(b)), with knowledge or notice that such 
information would be used to calculate benefit amounts. 

(ii) An adverse action based upon the beneficiary's or fiduciary's failure to return a required eligibility 
verification report. 

(iii) Evidence reasonably indicates that a beneficiary is deceased. However, in the event that VA has 
received a death certificate, a terminal hospital report verifying the death of a beneficiary or a claim for 
VA burial benefits, no notice of termination (contemporaneous or otherwise) will be required. 

(iv) An adverse action based upon a written and signed statement provided by the beneficiary to VA 
renouncing VA benefits (see §3.106 on renouncement). 

(v) An adverse action based upon a written statement provided to VA by a veteran indicating that he or 
she has returned to active service, the nature of that service, and the date of reentry into service, with 

Page 1 of3 
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the knowledge or notice that receipt of active service pay precludes concurrent receipt of VA 
compensation or pension (see §3.654 regarding active service pay). 

(vi) An adverse action based upon a garnishment order issued under 42 U.S.C. 659(a). 

(Authority: 38 U.S.C. 501(a)) 

(4) Restoration of benefits. VA will restore retroactively benefits that were reduced, terminated, or 
otherwise adversely affected based on oral information or statements if within 30 days of the date on 
which VA issues the notification of adverse action the beneficiary or his or her fiduciary asserts that the 
adverse action was based upon information or statements that were inaccurate or upon information that 
was not provided by the beneficiary or his or her fiduciary. This wm not preclude VA from taking 
subsequent action that adversely affects benefits. 

(c) The right to a hearing. (1) Upon request a daimant is entitled to a hearing at any time on any issue 
involved in a daim within the purview of part 3 of this chapter, subject to the limitations desaibed in 
§20.1304 of this chapter with respect to hearings in claims which have been certified to the Board of 
Veterans' Appeals for appellate review. VA will provide the place of hearing in the VA office having 
original juriscfldion over the daim or at the VA office nearest the claimanrs home having adjudicative 
functions, or, subject to available resources and solely at the option of VA. at any other VA facility or 
federal building at which suitab!e hearing faciHties are availab!e. VA will provide one or more employees 
who have original determinative authority of such issues to c:ondud the hearing and be responsib!e for 
establishment and preservation of the hearing reoord. Hearings in connection with proposed adverse 
actions and appeals shall be held before one or more VA employees having original determinative 
authority who did not participate in the proposed action or the decision being appealed. All expenses 
ina.irred by the claimant in connection with the hearing are the responsibility of the claimant 

(2) The purpose of a hearing is to permit the dairnant to introduce into the record, in person, any 
available evidence which he or she considers material and any arguments or contentions with respect to 
the facts and applicable law which he or she may consider pertinent All testimony will be under oath or 
affirmation. The daimant is entitled to produce witnesses. but the claimant and witnesses are expected 
to be present The Veterans Benefits Administration will not normally schedule a hearing for the sole 
purpose of receiving argument from a representative. It is the responsibility of the VA employee or 
employees conducting the hearings to explain fully the issues and suggest the submission of evidence 
which the claimant may have overlooked and which would be of advantage to the claimanrs position. To 
assure clarity and completeness of the hearing record, questions which are direded to the daimant and 
to witnesses are to be framed to explore fully the basis for daimed entitlement rather than with an intent 
to refute evidence or to disaedtt testimony. In cases in which the nature, origin, or degree of dlsabitity is 
in Issue, the claimant may request visual examination by a physician designated by VA and the 
physician's observations will be read into the record. 

(Authority: 38 u.s.c. 501) 

(d) Submission of evidence. Any evidence whether documentary, testimonial, or in other form, offered by 
the claimant in support of a daim and any issue a daimant may raise and any contention or argument a 
daimant may offer with respect thereto are to be included in the records. 

(e) The right to representation. Subject to the provisions of §§14.626 through 14.637 of this title, 
daimants are entitled to representation of their choice at every stage in the prosecution of a daim. 

(f) Notification of decisions. The daimant or beneficiary and his or her representative will be notified in 
writing of decisions affecting the payment of benefits or granting relief. All notifications will advise the 
daimant of the reason for the decision; the date the decision will be effective; the right to a hearing 
subject to paragraph (c) of this section; the right to initiate an appeal by filing a Notice of Disagreement 
which will entitle the individual to a Statement of the Case for assistance in perfecting an appeal; and the 
periods in which an appeal must be initiated and perfected (See part 20 of this chapter, on appea!s). 
Further, any notice that VA has denied a benefit sought will indude a summary of the evidence 
considered. 

(Authority:38 U.S.C. 501, 1115, 1506, 5104) 

(55 FR 13527, Apr. 11, 1990; 55 FR 17530, Apr. 25, 1990, as amended at 55 FR 20148, May 15, 1990; 
55 FR 25308, June 21, 1990; 57 FR 56993, Dec. 2, 1992; 58 FR 16360, Mar. 26, 1993; 58 FR 59366, 
Nov. 9, 1993; 59 FR 6218, Feb. 10, 1994: 59 FR 6901, Feb. 14, 1994; 66 FR 56613, Nov. 9, 2001; 76 
FR 52574, Aug. 23, 2011; n FR 23129, Apr. 18, 2012) 
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we do discuss the effects of this rule 
elsewhere in this preamble. 

7. Taldng of Private Property 

This rule will not cause a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 

8. Civil Justice Reform 
This rule meets applicable standards 

in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

9. Protection of Children 

We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
does not create an environmental risk to 
health or risk to safety that may 
disproportionately affect children. 

10. Indian Tribal Governments 
This rule does not have tribal 

implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes. 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

11. Energy Effects 

This action is not a "significant 
energy action" under Executive Order 
13211, Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use. 

12. Technical Standards 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

13. Environment 
We have analyzed this rule under 

Department of Homeland Security 
Management Directive 023-01 and 
Commandant Instruction M16475.lD, 
which guide the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321-4370f), and 
have determined that this action is one 
of a category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule involves the 
establishment of a safety zone and, 

therefore it is categorically excluded 
from further review under paragraph 
34(g) of Figure 2-1 of the Commandant 
Instruction. An environmental analysis 
checklist supporting this determination 
and a Categorical Exclusion 
Determination are available in the 
docket where indicated under 
ADDRESSES. We seek any comments or 
information that may lead to the 
discovery of a significant environmental 
impact from this rule. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR parts 165 as follows: 

PART 165-REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

• 1. The authority citation for Part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1231; 46 U.S.C. 
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195; 
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5: 
Pub. L. 107-295, 116 Stat. 2064; Department 
of Homeland Security Delegation No. 0170.1. 

• 2. Add§ 165.T09-0904 to read as 
follows: 

§ 165.T09-0904 Safety Zone; Bridge 
Demolition Project, Indiana Harbor Canal, 
East Chicago, Indiana. 

(a] Location. The safety zone will 
encompass all waters of the Indiana 
Harbor Canal in the vicinity of the Cline 
Avenue Bridge at approximate position 
41°39'4.3" N and 87°27'54.3" W (NAD 
83). 

(b) Effective and Enforcement Period. 
This rule is effective between 6:00 a.m. 
until 9:00 a.m. on December 1, 2012. 
This rule will be enforced between 6:00 
a.m. until 9:00 a.m. on December 1. 
2012. 

(c) Regulations. (1) In accordance with 
the general regulations in§ 165.23 of 
this part, entry into, transiting, or 
anchoring within this safety zone is 
prohibited unless authorized by the 
Captain of the Port, Sector Lake 
Michigan or his designated on-scene 
representative. 

(2) This safety zone is closed to all 
vessel traffic. except as may be 
permitted by the Captain of the Port, 
Sector Lake Michigan or his designated 
on-scene representative. 

(3) The "on-scene representative" of 
the Captain of the Port, Sector Lake 
Michigan is any Coast Guard 
commissioned, warrant or petty officer 
who has been designated by the Captain 

of the Port, Sector Lake Michigan to act 
on his behalf. 

(4) Vessel operators desiring to enter 
or operate within the safety zone shall 
contact the Captain of the Port, Sector 
Lake Michigan or his on-scene 
representative to obtain permission to 
do so. The Captain of the Port, Sector 
Lake Michigan or his on-scene 
representative may be contacted via 
VHF Channel 16. Vessel operators given 
permission to enter or operate in the 
safety zone must comply with all 
directions given to them by the Captain 
of the Port, Sector Lake Michigan. or his 
on-scene representative. 

Dated: November 15, 2012. 
M.W. Sibley, 
Captain, U.S. Coast Guard, Captain of the 
Port, Sector Lake Michisan. 
(FR Doc. 2012-28693 Filed 11-26-12: 8:45 am) 

BJWNG CODE 911o-oo-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Parts 3 and 20 

RIN 2900-A043 

Rules Governing Hearings Before the 
Agency of Original Jurisdiction and the 
Board of Veterans' Appeals; Repeal of 
Prior Rule Change 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule; confirmation of 
effective date and addition of 
applicability date. 

SUMMARY: The Department of Veterans 
Affairs (VA) published a direct final rule 
amending its hearing regulations to 
repeal a prior amendment that specified 
that the provisions regarding hearings 
before the Agency of Original 
Jurisdiction (AOfl do not apply to 
hearings before the Board of Veterans' 
Appeals (Board). VA received no 
significant adverse comment concerning 
this rule. This document confirms that 
the direct final rule became effective on 
June 18, 2012. Additionally, in the 
preamble of the direct final rule, VA did 
not provide an applicability date. This 
document provides an applicability 
date. 
DATES: Effective Date: This final rule is 
effective June 18, 2012. 

Applicability Date: This final rule 
shall apply to decisions issued by the 
Board on or after August 23, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Laura H. Eskenazi, Principal Deputy 
Vice Chairman, Board of Veterans' 
Appeals (01C), Department of Veterans 
Affairs, 810 Vermont Avenue NW., 



~- \O~C.t) 

;.. Federal Register/Vol. 77, No. 228/Tuesday, November 27, 2012/Rules and Regulations 70687 

Washington, DC 20420, (202) 632-4603. 
(This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: On April 
18, 2012, VA published in the Federal 
Register, 77 FR 23128. a direct final rule 
to amend, in 38 CFR part 3, § 3.103(a) 
and (c)(1), and. in 38 CFR part 20. 
§ 20. 706 and Appendix A to repeal 
amendments made by RIN 2900-A006, 
"Rules Governing Hearings Before the 
Agency of Original Jurisdiction and the 
Board of Veterans' Appeals; 
Clarification,,. a final rule that had been 
published in the Federal Register on 
August 23, 2011. As discussed in the 
preamble to the direct final rule, RIN 
2900-AOOS altered language upon 
which the United States Court of 
Appeals for Veterans Claims (Veterans 
Court) relied in Bryant v. Shinseki, 23 
Vet. App. 488 (2010). which applied the 
provisions of§ 3.103(c)(2) to a Board 
hearing. The Bzyant Court held that the 
provisions of§ 3.103(c)(2) require a 
"Board hearing officer" to "fully explain 
the issues still outstanding that are 
relevant and material to substantiating 
the claim" and to "suggest that a 
claimant submit evidence on an issue 
material to substantiating the claim 
when the record is missing any 
evidence on that issue or when the 
testimony at the hearing raises an issue 
for which there is no evidence in the 
record.'• Id. at 496-97. 

VA determined that R1N 2900-A006 
should have followed the notice-and­
comment procedure of 5 U.S.C. 553(b) 
and (c) of the Administrative Procedure 
Act and published the direct final rule 
to return the regulations to the language 
in effect before August 23, 2011. The 
direct final rule provided a 30-day 
comment period that ended on May 18, 
2012. No significant adverse comment 
was received. VA received only one 
comment on May 17, 2012, from the 
National Organization of Veterans' 
Advocates, Inc. (NOVA). In pertinent 
part, NOV A stated, "[T)he full, 
retroactive repeal of the invalid 
(amendments made by RIN 2900-A006) 
should move forward regardless of 
whether the ·v A receives a significant 
adverse comment by May 18. 2012.' 
* * * VA has a responsibility to repeal 
the rule as quickly as possible. Doing so 
will help ensure that any veterans 
harmed by the invalid rule will be able 
to obtain appropriate relief ... 
Accordingly. under the direct final rule 
procedures that were described in RIN 
2900-A043, the direct final rule became 
effective on June 18, 2012, because no 
significant adverse comment was 
received within the comment period. 

We take this opportunity to address 
three points made by NOV A in its 

comment. NOVA criticized the direct 
final rule procedure because it was 
.. conditional rather than mandatory." 
As we anticipated when we published 
the direct final rule, no significant 
adverse comment was received by VA, 
and the direct final rule became 
effective on June 18, 2012. Accordingly, 
NOV A's concern about the action being 
conditional is moot. 

NOV A also urged that the .. repeal of 
(the amendments made by RIN 2900-
A006 be) retroactive to August 23, 
2011:• In the direct final rule, we stated 
that we were .. repealing., those 
amendments but provided only an 
effective date-June 18, 2012. We did 
not provide an applicability date. 
Accordingly, in this document we have 
added, in the DATES section above, an 
Applicability Date paragraph, stating, 
.. This final rule shall apply to decisions 
issued by the Board on or after August 
23, 2011." 

Finally, NOV A also encouraged VA to 
.. clarify that any veteran who suffered 
any harm as a result of the invalid rule 
is now entitled to obtain relief." In this 
regard, appellants have a statutory right 
to appeal a Board decision to the 
Veterans Court within 120 days after the 
date on which the appellant is notified 
of the Board's decision. See 38 U.S.C. 
7266(a). Additionally, VA regulations 
permit appellants whose claims have 
been denied by the Board to file with 
the Board at any time a motion for 
reconsideration of the decision. See 38 
CFR 20.1001. If the Chairman of the 
Board denies a motion for 
reconsideration, that denial and the 
underlying Board decision may be 
appealed to the Veterans Court if a 
timely appeal was previously filed with 
the Veterans Court with respect to that 
underlying Board decision. See Mayer v. 
Brown, 37 F.3d 618, 620 (Fed. Cir. 
1994), overruled in part by Baileyv. 
West, 160 F.3d 1360 (Fed. Cir. 1998) (en 
bane). Also, the Board's decision may be 
appealed to the Veterans Court if the 
appellant filed the motion for 
reconsideration not later than 120 days 
after being notified of the Board's 
decision and then appeals to the 
Veterans Court not later than 120 days 
after reconsideration is denied. Rosler v. 
Derwinski, 1 Vet. App. 241, 249 (1991); 
see also Linville v. West, 165 F.3d 1382, 
1385-86 (Fed. Cir. 1999). Additionally, 
the 120-day period to appeal a Board 
decision to the Veterans Court is subject 
to the doctrine of equitable tolling 
within certain parameters. See Bove v. 
Shinseki, 25 Vet. App. 136, 140 (2011). 
These procedures provide adequate 
avenues of relief to any claimants who 
may have been adversely affected by the 
repealed rule. 

Signing Authority 
The Secretary of Veterans Affairs, or 

designee, approved this document and 
authorized the undersigned to sign and 
submit the document to the Office of the 
Federal Register for publication 
electronically as an official document of 
the Department of Veterans Affairs. John 
R. Gingrich, Chief of Staff, Department 
of Veterans Affairs. Department of 
Veterans Affairs, approved this 
document on November 20, 2012. for 
publication. 

Dated: November 20, 2012. 
Robert C. McFetridge, 
Director, Regulation Policy and Management, 
Office of the General Counsel, Department 
of Veterans Affairs. 
(FR Doc. 2012-28621 Filed 11-26-12: 8:45 mnl 
BIWNG CODE 8320-G1-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(EPA-R04-0AR-2011-G809; FRL-9754-5) 

Approval and Promulgation of 
Implementation Plans; Florida; Section 
128and110(a)(2)(E)(li) and (G) 
Infrastructure Requirements for the 
1997 8-hour Ozone National Ambient 
Air Quality Standards; Correction 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule, correction. 

SUMMARY: EPA published in the Federal 
Register of July 30, 2012, a final rule 
approving portions of the State 
Implementation Plan (SIP) revision 
submitted by the State of Florida, 
through the Florida Department of 
Environmental Protection (FDEP) on 
May 24. 2012, as demonstrating that the 
State met the SIP requirements of the 
Clean Air Act (CAA or the Act) for the 
1997 8-hour ozone national ambient air 
quality standards (NAAQS). In that final 
rule, EPA approved Florida •s 
infrastructure submission, provided to 
EPA on May 24, 2012, which included 
state statues to be incorporated into the 
SIP to address infrastructure 
requitements regarding state boards and 
emergency powers. While EPA 
discussed in the final rulemaking that it 
was taking action to approve certain 
state statues into the Florida SIP to 
address the state board requirements 
and emergency powers, EPA 
inadvertently did not list these state 
statues in the regulatory text of the July 
30. 2012. final rule. Accordingly, this 
rulemaking corrects that inadvertent 
regulatory text omission. 

f _,. 
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ADMINISTRATIVE 

§8.100 Delegatiom of authority. 
(a) Authority ts delega.ted to the 

Under Secretary tor Benents and to su· 
pervleoey or adjudicative personnel 
wtthin tbe Jurisdiction or the Veterans 
Benefits Admlntstratlon deslgiiated by 
tbe Under Secretary to make findings 
and dects1oDB under the appUcable 
laws, reguJatlona. precedents. and ln· 
struottons, as to entitlement of claim·· 
ants to benefits under all laws adminis­
tered by the Department of' Veterans 
Affairs governiDB the payment or mon· 
etary beneflts to veterans and their do· 
pendents, within the Jurisdiction or 
Compensation and Pension Service. 

(b) Authority Is dologated to tbe Di­
rector, Compensation and Pension 
Service, and to personnel or that serv· 
lee designated by him to determine 
whether a claimant or payee bas for­
feited the rtgbt to gratultlous benefits 
or to remit a prtor torf'eltu1"e pursuant 
to the provisions or 38 u.s.c. 6103 or 
6104. See §3.905. 

(Authority: 38 U.8.C. 511.(n}) 

(29 P'R 754'1, June 12. 1964, a.a amended at SJ 
FR 14456, Nov. 10. 1966; ~ FR 10442. May 23, 
1972; 53 P'R 3207. Fob. 4, 1SS8; 60 FR 18355, Apr. 
11. 1995: 61 FR 'llfm, M&Y 8. 1996) 

§S.102 Reasonable doubt. 
It ls tbe deaned and consistently ap­

plied P,Oltcy of the Department of Vet­
erans Altalre to administer the law 
\lDder a broad interpreta.tion, con· 
ststent, however. with the facts shown 
In every case. When, after careraJ con­
slderatton of all procurable a.nd assem­
bled data, a reasonable doubt arises re­
gard1Jl8 service or181n. the degree of 
dlsablltty, or any other point. suob 
doubt wtll be resolved ln favor or the 
claimant. By reasonable doubt is 
meant one which exists because of an 
approximate bale.nee or positive and 
negative evidence which does not satls­
factorlly prove or disprove the claim. 
It ts a substantial doubt and one within 
tbe range of probabUI ty as distin· 
guished from pare speculation or re· 
mote possibility. It is uot a means or 
reconclUng actual conflict or a con· 
tradiotton in the evidence. Mere sus­
p1cton or doubt as to the truth of a.ny 
statements submitted, as distinguished 
from Impeachment or contra.dJction by 

3 ~ (..Fi\ ~. \Ci3(c.~ Page 1of1 

§3.103 

evidence or known facts, Is not Justifi­
able basts for denying tho application 
of the reasonable doubt doctrine tr tbe 
entire, complete record otherwise war­
rants invoking this doctrine. The rea­
sonable doubt doctrine ls also applica­
ble even in the absence of omctal 
records, particularly ll the ba.slc inci­
dent allegedly arose under combat, or 
similarly strenuous conditions. and la 
consistent with the probable results of 
such known hardships. 
(Authority: 38 U.S.C. 501) 

(60 FR 3H58. AaB. 26, 1985, u amended at 66 
FR 45830, AUB. 29. 2001] 

§ 3.103 Procedaral due process and ap­
pellate rights. 

(a) Statement of policy. Every cla.im­
ant bas tbo right to written notice or 
the decision made on his or her claim, 
the right to a hearing, and the right of 
representation. Proceedings before VA 
are ex parte in nature, and it is the ob­
ligation or v A to assist a. clalma.nt In 
developing the facts pertinent to tbe 
claim and to render a declslon wb.tch 
grants every benefit that can be sup­
ported ln law while protecting the in­
terests of the Government. The provi­
sions o! this section apply to all claims 
ror benents and relier. and decisions 
thereon, within the purview or this 
part a. 

Cb) Th.e rlgh& to notice-(1) General. 
Claimants and their representatives 
are entitled to notice of any decision 
ma.de by v A a.fleeting the payment of 
benefits or the granting of relief. Such 
notice shall clearly set forth tbe deci­
sion ma.de, any applicable e!f'ectlve 
date, the reason(s) tor the dectalon. the 
right to a hearing on any iBBue in­
volved tn the chum, the right or rep.. 
resent.ation and the right, a.s well as 
the necessary procedures and time Um· 
Its, to intttate an appeal of the deci­
sion. 

(2) Advance notice and opportunity for 
hearing. Except as otherwise provided 
ln paragraph (b)(S) or thts section. no 
award or compensation, pension or de­
pendency and indemnity compensation 
sha.11 be terminated, reduced or other­
wise adversely affected unless the ben­
eficiary bas been nottned or sucb aci· 
verse action and has been provided a. 
period or 60 days In whtcb to submit 
evidence for the purpose of showtng 
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38 CFR Ch. I (7-1-12 EdBton) 

that the adverse action should not be that the adverse action was baaed upon 
taken. tDtormatton or statement.a that were 

(3) EzcepUon.s. In lieu or advance no- ina.ccura.te or upon lnlormatlon tbat 
tlce and opportunity tor a hearing. VA was not provided by the benoftclar.v or 
Will eencl a written notice to the bene- hla or her fiduciary. This Will.not pre­
ficlary or hie or her fiduciary at the cludo VA from taking subsequent ac­
same time tt. takes an adverse action tion that adversel arrecte benefits. 
under the following cirownstances: c g a a ea ng. pon 

(i) An advorse action based solely on quest. a claimant Is ent.ltled to a bear­
factual and unambiguous information 1lllf at any t1me on any Issue Involved 
or statements as to tnoome. net worth, tn a claim within the purview oC part 3 
or dependency or marital status that or this chapter, subject to the Umtto,.. 
the beneficiary or hie or her nduclary tlons described In §20.1304 or this chap. 
provided to VA lD writing or orally ter with respect to bearings In claims 
(under the procedures eet forth In which have been certified to the Board 
§3.217(b)), with knowlodge or notice or Veterans' Appeals for appellate re­
that such information would bo used to vtow. VA will provide the place of hear­
calculate benefit amounts. ing in the v A ornce having ortgtnal ju-

00 Ao adverse action based upon the rtscUctlon over the clatm or at the VA 
beneficiary's or fiduciary's fa.llure to office nearest the clalmant'& borne hav-
ret\ll'D a required eUgibUlty 1lllf adjudicative tunotions. or. subject 
verification report. to available resources and solely at the 

(ill) Evidence reasonably Indicates optton of VA, at any other VA ractUty 
that a beneficiary Is deceased. How- or federal bulldlng at which suit.able 
ever, tn the event tbat VA has received bearing facilities are available. VA will 
a death certlficate, a terminal hospital provide one or more employees who 
report verifying the death or a bene- have original determinative autbortty 
fioiary or a claim for VA burial bene- of such issues to conduct the hearing 
nta, no notice or termination <cont.em- and be responsible for establishment 
poraneous or othenvtse) wm be ro- and preservation or the bearing record. 
quired. Hearings in connection with proposed 

Ov) An adverse action baaed upon a adverse actions and appeals shall be 
written and signed statement provided held before one or more VA employees 
by the benetlctary to VA renouncing having orlgtnal determtne.ttve author-
VA benefits (see §3.108 on lty who did not participate ln the pro-
renouncement). posed action or the decision betng ap-

(v) An adverse action based upon a. pealed. All expenses incurred tiy the 
written statement provided to VA by a. claimant In connection with the bear­
veteran indJoatlng that he or she bas tog are the responslbntty or the claim· 
returned to active service, the nature ant. 
of that service, and the date or reentry ._::~~!:':e~p~urpo~~se~o~a:""l;'=ear::r.ng:=-nsmo:""lpe=r-~ 
Into service, with the knowledge or no- mlt the claimant to introduce into the 
ttce that receipt or active service pay record. tn pencm. any available evi­
precludes concurrent receipt of VA dence wbtob be or she considers mate­
compensatlon or pension (see §3.654 re· rial and any arguments or contentions 
garding a.ctive service pay). with respect to tho fact.a and appUoable 

(vi) An adverse action based upon a law which he or she may consider per­
garnlehment order lBBued under 42 ttnent. All testimony will be under 
U.S.O. 659(a). oath or atnrmatlon. Tbe claimant ls 

entitled to produce witnesses. but the 
<Authority: 38 u.s.c. 501(a.)) claimant and witnesses are expected to 

(4) Restoration of ban.silts. VA wtll re- be present. The Veterans Benents Ad­
store retroactively benefits that were ministration wUl not normally eched­
reduced. terminated, or otherwise ad- ule a. hearing Cor the sole purpose or re­
versely a.f'tected based on oral Jnlorma- oelving argument from a representa­
tion or statements tr wltbin 30 days or tlve. It ls the responalbtuty of the VA 
tile date on whtob VA issues the notifi· employee or employees conducting the 
cation or adverse action the be11e- hearings to explain fully the issues and 
ncl~ry or bls or her Ctduct~ry asserts suggest the submission oC evidence 
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which the claimant ma.y have over· 
looked and which would be or adva.n­
tago to the ola.lmant's position. To as­
sme clarity and completeness or the 
bearing record. queations which are di­
rected to the cla.lmant and to witnesses 
are to be framed to explore CUily the 
basis for claimed entitlement rather 
than wttb an lnt.ent to refUte evidence 
or to dtscredtt testimony. In cases ln 
which the nature, origin, or degree or 
disability ts In Issue, the claimant may 
request visual examination by a physt­
olan designated by VA and the physi­
cian's observations Will be read into 
the record. 

(Authorit.y: 38 U.8.C. 501) 

(d) Submission of evidence. Any evi­
dence whether documentary, testi· 
montal, or tn other rorm, ottered by the 
cla.lmant in support of a claim and any 
Issue a claimant may raise and any 
contention or argument a claimant 
may offer with respect thereto are to 
be included In the records. 

(e) The right to f'epruentaUon. SubJect 
to the provisions ot §§ 14.626 through 
14.63'7 or this title, claimants a11e enti­
tled to 11epresentatlon or their choice 
at every stage tn the prosecution of a 
claim. 

CO Notification of decision.s. The cJa.im· 
ant or ben~fiolary and his or her rep­
resentative wm be notified tn writing 

. or deoielons affecting the payment of 
benefits or granting relier. All not1flca· 
ttons will advise the claimant or tbo 
reason for the decision; the date the de· 
etalon wm be effective; the rtgbt to o. 
hearing subject to pal'agraph (c) of this 
section; the right to Initiate an appeal 
by filing a. Notice or Disagreement 
which will entitle the tndlViduaJ to a. 
Statement of the case for assistance in 
perfecting an appeal; and the periods tn 
whtcb an appeal must bo Initiated and 
perfected (See part 20 or this chapter. 
on appeals). Further, any not.Ice that 
VA bas denied a. benefit sought wlll ln-

o~ CrR ~. CO~lCJ:}tgelofl 

§3.105 

elude a summary or the evidence con­
sidered. 
(AuthorU;y:38 U.S.C. SOl, 1116, 1506, SUM) 

CS& FR 13527. Apr. 11, lll90; S5 FR 17530, Apr. 
25, 1990, BB amonded at. 55 FR 20148, Ma¥ 15. 
Ul90; 65 FR 25308, Juno 21, 1990: 6'1 FR a6993. 
Dec. 2. 1992: 58 FR 16380. Mar. 28. 1993: 58 FR 
S9388, Nov. 9. 1993: 59 FR 6218. Feb. 10, 1994; 59 
FR 6901, Fob. H. 1994: G6 FR 56813. Nov. 9, 
2001: '18 FR 62514, Aus. 23. 2011; Tl FR 23129. 
Apr. 18, 2012) 

§8.104 Finality of decisions. 
(a) A decision or a duly constituted 

rating agency or other agency of origi­
nal Jurisdiction shall be final a.nd bind· 
Ing on all field ottices of the Depa.rt.. 
mentor Veterans Affairs as to conclu­
sions based on the evidence on me at 
the time VA issues written nottnca.tion 
ln accordance with 38 u.s.o. 51M. A 
final and binding agency decision shall 
not be subject to revision on the same 
factaal basts except by duly con­
stl tuted appellate authorities or except 
as provided in §3.105 and §S.2600 of this 
part. 

(b) Current determinations or line of 
duty. cba.ra.cter of discharge, relac;ion­
sbip, dependency, domestic relations 
Questions, homicide. and findings or 
fact or death or presamptions of death 
made in accordance with existing In­
structions, and by application or tbe 
so.me criteria and based on the same 
racts, by either an Adjudication activ­
ity or a.n Insurance activity are bind­
ing one upon the other in the absence 
or clear and unmistakable orror. 
(29 FR 1482. Jan. 29. 1984. aa amoadod at 29 
FR 7541. Juno 12. l.564; 66 FR 65846, Dec. 19, 
1991; 68 FR 21874. Ma.y 2. 2001) 

I 8.10& Revision of decisions. 
The provisions of this sect.ton apply 

except where an award was based on an 
act of commtss1on or omission by the 
payee, OF with his or her knowledge 
(§3.500(1>)); there la a change In law or a 
Department of Veterans Affairs 188ue, 
or a change in Interpretation or law or 
a Department or Veterans Atfalrs lssue 
(§3.114); or the evidence estabUabes 
that service connection was clearly 11· 
legal. The provisions wtth respect to 
tbe date or dtscontlnuanoe or benefit.a 
are applicable to l'WlDlng awards. 
Whe11e the award baa been suspended, 
and it ts determined that no additional 

189 

Citations are generated automatically from uncorrected OCR'd text. 
Due to OCR errors and text variations, some citations may not be listed or listed correctly. 

Citations which are identifiable in HeinOnline are presented as links. 

CICI 

http://heinonline.org/HOL/Page?men_tab=srchresults&handle=hein.cfr/cfr2012138&id=l9 ... 4/18/2013 



 

 

APPENDIX 2 



i 
! 
I 

38 CFR 20.700(a) 

'IA Pamphlet, BVA Ruies of Practice 
Rule 14 
01112141 I 

I 
VA Pamphlet 1-1, BVA Rules of P:actice 
Rule 14 
revised 06/23/50 

I 
VA Pamphlet 1-1, BVA Rules cf Practice 
Rule 15 
rev!::,c0d 08/22/62 

I 
38 CFR 19.133(a) 
revised 01/22/64 (TS 4) 

I 
38 CFR 19.157(a) 
revised 01/01/80 (48 FR, 6961) 

I 
38 CFR 20.lOO(a) 
revised 03/04/92 (57 FR 4088) 



, . 

I ' 

1. 

fl 

• 

VA Pamphlet, BVA Rules of Practice 
Rule 14 

P.!JLES OF PIW:xrCE 

BOARD OF m~ .AP.<:-..w; 

SEAL 

Approved by the 
Adm~nistrator of 
Veterans' Affairs Ju.1.y 12, 194J. 
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VA Pamphlet, BVA R~.:des of Practice 
Rule 14 
eff: 7/12141 

Rul'e'i3. • And':i'liibml'·eii'laerioe·::t:n·,.;t,nomt" di''a;, 
. . '·'·ap;pea1. 'tihiii,fla 'b~"isubiiiittsd_- to the o.· -

" · · · i'-'i'f~ ·~~g 'builiodf of'.."\'he oase file. 
T-ljS i'flJ,rl'g"Ot' ;aaditioDa;I evidence 
0.i'ter .. rebe'i'P;i:l o"'f'not'foa= 'or an adver"e 
dSoiSi·o'\i '"Ti.8il$ ridt: S°rtarl.ii tl'.s.e time 
limit for filing ati a!'Peal. Appel­
l~s or. s,ocrecjJted represent_ath:ea 

. '.. of' 'i:eoo~:'!Q' seriice ·'cir'ganbati'ollS 
ara· ·e:tjeoteif to· subiiiit requested 
eVidenoe' leads',' "or' "a'er'tii'ieations 
·promptly.· ·., __ · () 

Rule 14, After all available air:idence in 
support of 'an appeal has bean· sub­
iidtted to' the bf'f:i:ce 'of original 
jurisdictfOn ·and th0 ca·.,..,. is certi-

Rule 15. 

fied · r n ' 
oeals ": ·hearing'will be allowed, 
if desired by the olailDE>.?rt; or his 
re rasentative either before the 
agency of original ju:-isdiction, 
whioh Will conduct the hearing for 
'the Boa.rd •of _Veterans '"Appeals, or 
before the Board oi' Veterans' Ap­
peals at Washington, ·-n. ·c. IT the 
hearing is held' bei'cire the agency 
·oi' origi~l ·jurisdi'°1iion, it will 
·be in l:i,eu ·c.;i: a lJe.e.ring bei'ore the 
B~ard oi' Veterans• Appeals. 

Whether a h6aring'is ·he'ld in a i'ield 
o1'i'ioe oi' ·the Veterans Administration 
or bei'ore·the'lloard of.Veterans• Ap­
peals at Washington; D. c., it is to 
be understood 'that suoh hearings must 
be held withou'!; any _expense to the 
Government._ - · ' 
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VA P•1mphlet 1-1, BVA Rules of Practice 
Rule 14 
eff; 6123/50 

4 

Rule 12.-In each application for review on n.ppeaJ, the 
name and service of the veteran on account of whose servic!3 
the claim is based rnust be stated, together with the .number 
of the claim and the date of the action from which the Rp­
pea.l is taJren. _The· appen.l must state_the issue clearly and 
point out the~leged n1istake or erro..:r/in the decision from 
which the appeal is taken; for example, if the appeal is for 
service-cor.t~'1ection, the disabilities which are believed to be 
of service-origin should be named and the reasons supporting 
the claimant's ·eontentions should ·be set forth. [\Appeals 
which are deiective because specific assignments of mistake 
of fact or er~or of law have not ·been ·submitted may be 
dismissed. 

Rule 13.-Additional ·evidence in support <if an appeal 
should be submitted to· the office having custody of the case 
file. The filing of additional evidence after receipt-of notice 
of o.n adverse :iecisio11 does not extend the time limit for 
filing an appeal. Appellants, .>>c.credited representatives of 
recognizPd service organizations, .attorneys, and agents are 
expected to submit requested evidence, leads, or certifications 
promptly. 

Rule 14.-After all available evidence in support of an 
appeal has been submitted to the VA office of original jur's­
dictio11 and the (!ase is otherw · · ad or ce.rtlfication to 
the Board of Veterans A' eals a hearing will be allowed if 
desired by the claimant or his duly authorized rep_esenta-
tive. uc ear1ngmay e e e ore a sec lOn o e oar 
of eterans Appeals; or n. rating board (or otl1er appt·o­
priate personnel) either of the VA office having original 
jurisdiction over-the claim or of the VA regional or district. 
office in w.hich the hearing is ·desired, acting as a he1tring 
agency £or the Board of Veterans Appeals. A complete 
typewritten transcript wi!l be JTl"de of every hearing 
conducted. 

Rule 15.-Whether a hearing is held in a fiel<' office of the 
Veterans Administration or before the Boaru of Veterans 



VA Pamphlet 'i-1, BVA Rules of Practice 
Rule 15 
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VA Pamphlet 1-1, BVft. fh!les .of P,ractice -- Rule 15 II' 

eff: 8/22162 

Rule 14. ~ockeling of Applications for Revief.· on Appeal 
(a) :t Applications for review on appeal shall be docketed and consid­

ered in the order in which they are received, except that for sufficient 
cause shown the BoarC may advance q case on the docket. 

(b) Cases returned to the Board following remand for f urfuer <level· 
opment of the -:vidence shall assume their original place on the docket. 

HEARINGS 
Rul@ ; S~ Ggn@ral 

A hearing shall be granted where a claimant or his re resentative ex­
re.sses a desire to ersonallv appear before the Board. l .e purpose o 

such hearing will be to receive argument or testirnony relevant and 
material to the appellate issue. The decision will be made by the sec­
tion after review of the entire record, including the hearing transcript. 
No decision will be announced at the time of the hearing. 

Rule 7 6. Pfoce of Hearing 

A hearing may be held in one of the following places, at the option 
of the claimant: 

(a) BeforeasectionoftheBoardin Washington, D.C. 
(b) Before a traveling section of the Board, if practicable. 
( c) Before appropriate personnel in the VA office having original 

jurisdiction over the claim, acting as a hearing agency for the Board 
of Veterans Appeals. 

( d) Before appropriate personnel in the regional office nearest 
the claimant's residence, acting as a hearing agency for the Board of 
Veterans Appeals. · 

Rule. 17. Conduct of lieurings 

(a) Hearings conducted by or for the Board are ex parte fr, nature 
and ncnadversary. Cross-examination by parties to the hcarinti will 
not be permitted. 

(h) Hearings before the Board will be presided over by the Chief 
Member of the section which will make <he decision in the case. 

( c) In the event of prolonged absence or inability of one of the 
hearing members to be present at the time of the promulgation of the 
decision, a substitute will be designated t~ participate in the decision. 

( d) In a field offict, the hearing shall be presided over by the person 
designated to act as Chairman for that pr.rpose. 

( e) The proceedings shall be infonnal and the Board (or other per­
sonnel acting as hearing agency for the Board) shall not be limited by 
legal rules of evidence, but shall maintain reasonable bounds of rele­
vancy and materiality. 

4 
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38 CfR 19.133(a) 

p 
Ad.,,ance dist. by memo. 1-30-641 (re publica­
tion in Federal. Register 1-29-64). 

VA REGULATIONS 

'iJ' ',;1/1 ( , . !! . 
Veterans Admi~li!t'!'j'tion 
Washington, D.C, 2.0420 

January 22., 1964 

!) 

---k df.1: 
APPEALS--Transmittal Sheet 4 .,/c. 3_11-~I 

Remove pages ~n..aert pages 

, , 
l-9R and 2-9R 

I 
3•7R and 4-7R ,. 
5-6R1 and 6-6R, 7-6R, 8-6R, 'i-6R, ; 

10-6R, ll-8R, 12-8R, 13-9R, 14-9R. 

_?aragrapbs revised. 

9800 
91:100.l 
980! 
9804 
9810 

(See explanation 
for renumbering) 

Paragraphs added 

9901 through 9956 

EXPLANATION 

1-i" ~ ., 
1-lOR and 2;-lOR 
3-i ·apd 3-ii , 
3-iii and 3-iv 1 

3-BR"and 4-BR 
5-7R:'and 6-7R • 
7-?R-and 8-7R _,,, 
9-7 Kand l0-7R' 
ll-9R'and lZ-91( 
13-lOR'and 14-lOR' 
15' and 16 ' 
l 7"and 18' 
19•and 20' 
z1, 

Paragraphs canceled 

9801.l· 
9801,Z 
9801.3 
9801.4 
9801,5 
9802 
9803 
9805 
9807 
9808 
9809. 

The purpose of the following comment on the changes included in this 
amendment of VA Regulations is to ir.fo:r:"m all concerned why the cha11ges are 
being mad~* This C"lmment is not regulatory. 

The appellate regulation• issued by the Boaru of Veterans Appeals have 
been contain<id in the 9800 series of the VA Regulations. The Board's Rules 
of Practice have be.en published in VA Pamphlet '-1 and VA Manual Ml-1. 

In the P9-st, th~ departments administering benefits have i11clud.ed pro­
visions relating to appeale in their sections of the VA Regula~ionsa The p:ri"' 
rnary purpose of this revision is to consolidate all appellate provisions in 
the uAppeals'' section, eliminating then1 from other se(tions~ except fox 
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38 CfR 19.133(a) 

necessary references. Substantive revisions and editorial -:hanges h~ve h(.:en 
made a0 necessary. Those regulations of a general nature are incorporated 
in the VA Regulations 9800 seriesJ entitled ''Appeals--Generai,•• arLd those 
governing practice before the Board are incorporated in the Rules of Practice> 
which are published in the VA Regulations 9900 series, entitled "Appeals- -
Rules cf Practice.'~ · 

APPEALS- -General 

Paragraph 9801. VA Regulation 9300 renumbered. No change in text. 

,Paragraph 9802. VA Regulatio:n. 9800,.l renumbered. No change in text,. 

Paragraph 9803. VA Regulation 9801 renum.l ~red and 1evised to in­
clude restatement of VA Regulation 5076(B) relatin., to the subject rnat•er of 
appeals from determinations of the Chief Attorney under 38 U.S.C. 3203(bl(3). 

Paragraph 9804. Restatement of VA Regulation ll03(G). 

Paragraph 9805. VA Regulation 9810 renumbered. No change in text .. 

APPEALS- -Rules of Practice 
(VA Regulations 9900 Series) 

The Rules of Practice, Board of Veterans Appeals, pub1.ished in VA 
Pamphlet 1-1 (1 1~62. edition), have been revised to r~flect the r..~w appellate 
procedure provided by Public Law 87-666~ which was effective January 1, 
1963. Regulatory provisions governing the obtaining of independent medical 
opinions provided by Pablic Law 87-671 have also been includedo In addition, 
the Rulsn o! Practice published herein reflect consolidation of VA Regulations 
governing appellate rights and practice before the Board, to facilitate their 
use within the "VA and to assist service organizations, attorneys and other 
persons outside the VA. 

The Rules of Practice, Board of Veterans Appeals, will be published in 
a revi~ed edition of VA Pamphlet i .. 1. 

Revisions and rescissions to regulations dealing with other programs 
resulting from. these changes are being separately published., 

Paragraph 9955. Restatement of rule 2.9, VA Pamphlet 1-l (1962. 
edition). If addi.tional evidence is filed and it is determined that such evi­
dence does not cl1ange the factual basis so as to warrant a change in the prior 

ii 
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38 CFR 19.133\a) 

VA Regulations 
App-:als,--Transmittal Sheet 4--Continued 

decision, the oc";a~ .. em.ent of the case on appeal from that determination is in­
l1el.:ently limited to the issue of whether the ad:!.;.tional evidi;nce established a 
new factual basis~ 

See the followir1g: 

Com.pen.sation and Pension--Transmittal Sheets 306 antl 307 
Ineurance--Tzansmittal Sheet 97 
Chief Attorneya--T:ransmittal Sheet 2.Z 
Medical- -Trans::nittal Sheet 4 7 
Vo.cational Rehabilitation and Training--Transmittal Sheet 202 

RESClSSION: VA Pamphlet 1-1 {1962 edition). 

By direction of the A<lministrator: 

'Distribution: DVB Publications Code 0081 

'}.y(J, 1Y. ~ 
~ ·.pr W. J. DRIVER 

Deputy Administrator 

FD All other same as VA Regulations for Appeals 

ill 
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9932 
VA Regulations 

Appeals--Transmitial She<>t 4 

38 CFR. 19.133(a) 
eff: 1122154 

who is a citizen of the United States or a resident of the United States t.."t" one 
of the possessions, may be recog:rtlzed as a representative for a partici.a!ar 
claim, un.less that person has been barred ·:fr.om practice before the VA. 
(38 U.S.C. 3403)] (Jan. 2Z, l %4) 

Formerly in 11 0J(B) 

[(B) Designation~ The deste":lation mu.st be by povver of attorney 
which stipulates that no fee or cor.np~~;.s~tion of any nature will be charg~d or 
paid f!-)r the services. The designation will b-:: by VA Form 2-22ap Po..,.,,er oi 
Attorney, or its equivalent.] (Jan~ Z2, 1 964) 

[9932 (~19.132). RULE 32. GE,\iERAL 

(A) One Representative. Only -':'ne at~crne. r, agent or service 
organization shall be recognized at any one time. (38 U.S.C. 4005(b)(2))] 
(Jan. 22, 1964) lv"-<>;...,/,o.:lf7.J} -'-'/fro 1. L. 

[(B) Change of Status Fr.:>rn Wife to Widow. A power of att?rney 
submitted by the wife of a vete:an may continue in effect after she becomes 
a widow.] (Jan. 22, l.964) 

[{C) Recognition of Power of Attorney After Death of Veteran~ A 
ser.'ice organization which has power of attorney to represent a veteran 
may, in the event of death of the vete:i:-an, be recognized for a reasonable 
period t~1ereafter, but not as rep:resenta.:ive of a survivor claimant who has 
appointed another representative.] (Jan. 22, l 964) 

CHEAR!NGSJ 

[9933 (h9.133). RULE 33. GENERAL 

(A) Right to a Hearing. A hearing on appeal shall be granted where 
a claimant or his representative ex.presses a desire to appear in person,, 
(38 U.S.C. 4002)] (Jan. 22, 1964) Wt~"·~- •¥01, .J 

--~~~~~ ~~~~~~~~~~~~~~~~~.~~~~~-

[(B) Purpose of Hearing. The :riurpoS1'! of a hearing is to receive 
argument or testimony rele.,~rant and material to the appellate is S\.te .. ] {Jan. 2Z 11 

l964) 

[(C) Nonadversary Proceedir ... gs. Hearin~,s conducted by and for the 
Board are ex parle in nature andnonadversary. Crc1ss-exarnination by parties 
to the hearing wil~ not be permitted. Proceedings v1ill not be limited by legal 
rules of evider1ce, bitt reasonable bounds of relevan(.y and 1nateriality will be 
maintained.] (Jan. 22, 1964) / .. · .. ·;,• , _,l.,.,'..,t t .!)· ''""\ 

" 14-lOR 

See index cards ou \IARs for annotations.I:.., ,_,4 Z ~ 



S11urce: All So_urces: Federal Legal - U.S. : Federal Register 0 
Terms: 48 fr S96i (Edit ~earchl 

48 FR 6961 

3ll CFR 19.157{a) 

Vi::TERANS Af''v11N!STRATION 

ACTION: Final reg~latic.1s. 

/'.:'.::ENCY: veterans Administration. 

:>8 CFR ?art 19 

Appeals Regu'.ations; Ri.:les of Practice 

48 FR696i 

February 17. 1983 

SUMMARY: The Veterans Administration is amending the .O.ppeals Regulations of the Board of Veterans 
Appeals to add a new regulation r<Sgarding appel'3te jwisaiction of det<:rn1inations of the Department of 
Medicine and Surgery. The Board of Veterans Appeals Rules of Practice have also bee11 revised in orc;;r to 
clarify existing practices before the Board of Veterans Appeals. 

EFFECTIVE DATE: January 1, 1980. 

FOR FURTHER INFORMATION CONTACT: Mr. Jan Oonsbach (01C), Special (Legal) Assistant to the 
Chainnan, Board of Veterans Appeals, 810 Vermont Avenue N.W., Washington, D.C. 20420 (202-389-
2978). 

TEXT: 
SUPPLEMENTARY INFORMATION: On pages 56093-56104 cf the Federal Register of August 22, 1980, 
there was published a notice of proposed rulemaking to amend Part 19. 

Interested persons were given 30 days in which to submit comments regarc ing the proposai. The Veterans 
AdrrJnistration received many sugges>ions. The ~omments and our action J~ :hose comr.1ents are listed 
below. We have first addres~ed those comments of a general nature whicl1 tb net relate to a specific rule or 
appeals regulation. The comments relating to specific rules or regulati0ns follow thereafter. 

One organization expressed the opinion that the proposed additional rules have the effect of strei<gthening 
the insulation of the Veterans Administration from outside advocacy. In formulating these new rui"S, as we!I 
as revising existing rules, the aim was to clarify as much as possible the existing procedures for appeals. 
The proposed rules were developed to assist representatives who were not employed by major service 
organizations and who have not had many years of experience practi;;ing before the Board in prese~Ynq 
their appeals before the Board and also to <"Ssist those appellants who specifically did not desire 
representation. Contrary to the commente~s opinion, these rules will encourage greater participation by all 
advocate:s. 

A group criticized the rules for being too technical and lega!ist1c a~d claimed that they created more formal 
and complex procedures. This was believQd to work to tl;e Jisadvantage of unrerresented appellants. 
There is little complex legal termioology used in the rules. Confusing terminology was defined and clarified, 
as suggasted by some commenters. Furthermore, Rule 1(c) guarantees that the Rules of Practice will be 
interpreted in a manner most favorable to the appellant. 

One group suggested that a rule be added requiring that claimants be notified that the ming of a notice c! 
disagreement might result in reduced benefits anr: that the Board of Veterans Appeals does not traditionally 
~educe benefits. This comment could be viewed as influencing the claimant as to whether to appeal and is 
not proper subject matter for these rules. This area relates in particular to those subjects normally 
discussed between claimant and representative. 

Comments were received requesting that processin~ times for preparation ~· hParing transcripts and 
decisions be added to the rules. In an effort to decrease the processing time of an appeal where a heanng 

.. ./retrieve?_ rn=57 l ef83 8r.a4e4676fl c909497f56304 l &docnum=S& _ fmts'.r=FULL& _start doc= 1.J/2010 l 



List of Subjects in 38 CFR Part 19 

Administrative practice and .procedure, C!aims, Veterans. 

Approved: February 4, 1983 . 

. By direction of the Administrator. 

Everett Alverez, Jr., 

Deputy Administ-ator. 

Title 38, CFR, Pl'!rt 19 is revised to read as follows: ~ 
PART 19 - BOARD OF VETEP.ANS APPEALS 

3ubpart A-Appeals - General 

Sec. 

19.1 Appellate ;urisdiction. 

19.2 Subject matter Qf appeals. 

38 CFR 19.157{a) 

19.3 Appellate jurisdiction of determinations of the Depanment of Medicine and Scrgery. 

19.4 Restriction as to change in payments pending determination of administrative appeals. 

19.5 Delegation of authority to Chairman and Vice Chairman, Board of Veterans Appeals. 

19.6 Disclosure of information. 

Subpart B - Appeals - Rules )f Practice 

General 

19.101 Rule 1; Authority, scope of rules, and constructio~. 

19.102 Rule 2; Effective date. 

19.103 Rule 3; Govermng criteria. 

19.104 Rule 4; Finality of decisions. 

Docketing 

1S.10f Rule 5; Docketing of appe?.!~. 

19.106 Rule 6; Advance on the docket. 

.. ./relrieve? _m=571ef838aa4e4676~ lc909497f563041 &docnnm=';& !''''""' ri TT T p.. oho•-1 "' ' ' "'A '0 ' 



38 CFR 19.157(a) 
eff: 1/'IJSO 

organization, attorney, .. _ it or other person properiy designated to represent the arpei!ai1t (3~1..l s __ g_ 
4005(b)(L)) 

(b) Change of status from spouse to surviving spouse. A pow,.,r of attorney or designation of cepresentation 
submitted by the spouse of a veteran may contioue in effect .ter the veteran's death. (38 U"~ .. <::.. 349~-
3404) 

(c) Recognition of representation after the death of the veteran. A recogoized organization, 8ttorney, agent 
or person properly desig;iated to represent e veteran may. in the event of the death of U1e vEteran, be 
recognized as the representa!ive of the survivors for a reasonable period thereafter, but ~at as 
representative of a survivor wno has appointed anntner repres<ontative. (38U.S.C. 34_Q;">-3404) 

(d) Reasonable period. For purposes cf oaragraph (c) of this section, a reasonable period may be 
considered as that which would enable- a potential appellant t0 recover s'Jfficiently frorr1 the emotiona! stress 
and strain caused by the veteran's dea1.1 so as to enabie him/her to exercis~ his/her right to representation. 
Q..8 U.S.C. 3402-3404) 

Cross-Re1erences: Inspection of records by or disclosure of 1nforni~tion to recognized representatives of 
organizations and recognized attorneys. See § 1.525(d). Powers of attorney See § 14.631 ( e). 

§ 19.156 Rule 56; I egal interns, law students and paralegals. 

Legal interns, law students and paralegals must be under the direct supervision of a recognized attorney 
(Rule 52, § 19.152) in order to prep13re cases before the Board of Veterans Appeals. These individuals may 
present oral arguments at hearings only if the recognized attorney is present. Otherwise, such inc ividuals 
must qualify as agents or representatives under Rule 53 or 54 ( § 19.153 or 19.154). Legal intern' law 
students and paralegals who desire to participate at a hearing before the Board must make advance 
arrangements with the Chief of the Hearing Section aPd submit written authorization from the attorney 
naming the individual who will be participating in the hearing. Q§J,LS.C. ~30_4, 4005(b)(2)) 

Hearings 

§ 19.157 Rule 57; General. 

(a) Right to a hearing. A hearing on appeal shall be granted if an appellant er a representative expresses a 
desire to appear in person. (38 U.S.C. 4002) 

(b) Purpose of heanng. The purpose of a hearing is to receive argument and testimony relevant and 
material to the appellate issue. (38 U.S.C. 4002) 

(c) Nonadversary proceedings. Hearings conducted by and for the Board are ex parte in nature and 
nonadversary. Parties to the hearing will be permitted to ask questions, including follow-up questions, of all 
witnesse:; but cross-examination will net !:'e permitted. Proceedings will not he limited by legal rules of 
evidence, but reasonable bounds of relevancy and materiality will co maintained. l:l_ll_ U .S..&,__4002) 

§ 19.158 Rule 58; Who may appear. 

The ap;iellant, the authorized representative, and members of Congress and their staffs may appear and 
present argument and test;mony in support of an appeal. At the request of an appellant, a Veterans Benefits 
Counselor of the Veterans Administration may present the appeal at c hearing before the Board oi Vet">ra~; 
Appeals or before Veterans Administration field personnel acting for the Board. (:l_ILU~9-•. G . .'\Q02" 4005(b) 
(2)) 

Cross-RfJference: Witn6sses. See Rule 65, § 19.165. 

§ 19.159 Rule 59; Scheduling and notice of hearing. 

(a) General. To the extent tha! facilities permit, hearings will be scheduled at the convenience of ar•pellants 
and their representatives, with consideration of the travel distance involved. VVh1!e a statement of ;he case 
should be prepared prior to the hearing it is not a prereqJisite for entitlement to a hearing, and an appellant 
may request that the hearing be scheduled prior to issuance of t11e statement of the case. (38 U._$._C: 40.Q2) 

(b) Notificatio;i of hearing. When a hearing is scheduled, the person requesting it will be notified of its time 
and place, and of the fact that the government may i;ot assume any expense incurred by the appellant, the 
representative or witnesses attending the hearing. {~8_U __ s,c:; __ 4002.) 

(c) Extension of time. An extension of time for appearance at a hearing rnay be granted for good cause 
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38 ClFR 20.700{a) 

Sot:rce. All Sgµr_c_~-~: f_~Q~e:r.9JJ .. ,_!3gal_: U....:~t: Federal Registero 
-terms: 57 fr 4088 (!=dlL2~_C!f_f_Q) 

ACTION: Final regulations. 

07 FR 4088 

DEPARTMENT OF VETERANS AFFAIRS 

AGENCY: Department of .Veterans Affairs. 

38 CFR Parts 14, 19, and 20 

Appeals Regulations; Rules of Practice 

RIN 2900-AE02 

57 FR 4008 

February 3, 1992 

SUMMARY: The Department of Veterans Affairs (VA) is issuing final cegu!atory amendments revising the 
Board of Veterans' Appeals' (BVA) Appeals Regulations and Rules of Practice governing appeals practices 
and procedures within VA. Conforming smendments have also been made io other related VA regulations 
Tne effect of these amendments will be to revise and update these regulations to reflect current law and 
practices and to provide information needed by individuals who wish to appeal decisions made by VA 
adjudicatory bodies to the BVA. The revisions are necessary in order to provide appel!aie p1vcedures which 
conform to current law and to inform the P'Jblic about those procedures. 

EFFECTIVE DATE: These rules are effective March 4, 1992. 

FOR FURTHER INFORMATION CONTACT: Mr. Steven L. Keller, Counsel to the Chairman (01C), Board 
of Veterans' Appeals, 810 Vermont Avenue NW., Washington, DC 20420 (202) 233-2978. 

TEXT: 
SUPPLEMENTARY INFORMATION: On Augusi 18, 1989, VA published in the Federal Register (§4fB 
,343:';'!) a notice proposing amendment of part 19 and the addition of part 20 of title 38, Code of Federal 
Regulations, to update the Appeals Regul2tions and Rules of Practice of the Board of Veterans' Appeals. 
Conforming revisions to part 14 were also proposed. 

VA received ten comments on the proposed regulations -- four frGm service organizations, two from legal 
serv!GP<; organizations allied with a service organization, two from Members of the Board of Veterans' 
Appeals, one from a VA employee, and one from a private attorney-at-law. 

Some commenters have referred to various sections of the Veterans' Judicial Review Act (Pub. L100-
687). In the remarks which follow, provisions of the Act which have been codified will be referred td'by their 
section numbers in title 38, United States Code (as arnended by Pub L. 100-587), rather ttian by section 
numbers of the Act. All references to section numbers in title 38, United States Code, throughout this 
document have been revised to reflect the renumbering accomplished by recent legislation. 

There were several gct!9ral comments, in adjition to specific comments concerning individual 
amendments. 

One commenter objected to moving the cross-references from intiividual sections, where they are currently 
located, to appendices to parts 19 and 20 -- asserting that this format was less helpful to the user of the 
regulations. VA agrees that this method of setting out cross-references is s.:imewhat less desirable, but the 
change was made at the direction of the Office of the Federal Register. The BVA plans to issue an updated 
version oi a pamphlet which includes these regulations (VA Pamphlet 1-1) within the next few months. This 
pamphlet version will use the old cross-reference format. 

The same commenter ~uggeBted that the Rule of Practice references in part 20 be abandoned and that 
only the CFR citation be used. This suggestion has eat been adopted The Rule oi PracVce terminology is 
widely used by judicial and ~uasijudicial bodies, such as t11e BVA. The use of Rule numbers, as opposed to 
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Case. 

See re administrative appeals. 

Rule 20.?. Substantive Appeal. 

Ru·le 302. Time _:_ i ''lit for filing Notice of 

Disagreemenc,. Suh5'tantive Appeal, atJd 

response to Supple11;,:::;tal Statement of t!:le 
Case. 

Rule 501. Time limics for filinq llotice of 
Disagreement, Suhstantive Appeal, and 

response to Suz::;.;-lemental Statement of the 

Case in simultaneously contested claims. 
See re administrative appeals. 

Restriction as to change in payments pendiDg 

determination at administrative appeals. 

Rule 704. Schedul inq .J:Jd notice of hearings 

conduc ed by traveling 'J"ections o? the Board 

of Veterans' .4p_oeals at :Jepartment of 

Veterans Affa~rs Lield facilities. 
Rule 713. Hearings i.'1 simultaneously 

contested 

claims. 

Furnishing the Statement of the Case and 

instructions for filing a Substantive Appeal. 

6. New Part 20, Board of Veterans' Appeals: Rules of Practice, is added to 38 CFR to read as follows: 

PART 20 -- BOARD OF VETERANS' APPEALS: RULES OF PRACTICE 

Subpart A - General 

Sec. 

20.1 Rule 1. Purpose and construction of Rules of Practice. 

20.2 Rule 2. Procedure in absence of specific Rule of Practice. 

20.3 Rule 3. Defin'tions. 

20.4-20.99 [Reserved] 

Subpart B -- The Boarl1 

20.100 Rule 100. Name, business hours, and mailing address of the Board 

20.101 Rule 101. Jurisdiction of the Board. 

20.102 Rule 102. Delegation of authority -- Rules of Practice. 



the veterzn (e.g., a veteran1s survivor, a guardian, or a fiduciary .;:;~pointed to receive VA benefits on an 
indlviduai's behalf), and the applicable Department of Veterans Affatrs file nurPLer They --nust specifically 
identify vvhich e.t:Jenses charged are felt to be unreasonable and the reason, or reasons, why tne amount of 
the expenses is 1·e1t to be excessive or unreasonable. Such motions must be filed at the folloV'Jing add,..ess: 
Office of Counsel to the Chairman (01C) Board of Veterans' Appeals, 8~ o Vermont Avenue NW. 
Washington, DC 20420. They should b: accompaniad by ail such evidence as thn moving party desires to 
submit. The appellant or claimant. as applicable, must mail a copy of the motion ·md any accompanying · 
evidence to the representative. with a return receipt requested. The receipt, whv,h must bear the signature 
of the representative or an employee of the representative, rn~st then be fi!ed' dth the Board at the same 
address as proof of service of the motion. The representat1va may file a respc.1ss to the motion, with 2~y 
accompanying evidence, with the Board at the same address not later than 30 days following the date of 
receipt of the copy of the motion. The representative must mail a copy of any such response and any 
accompanying evidence to the appellant, with a return receipt requested. The receipt, 1.vhich must bear the 
signature of the appellant, must then be filed with the Board at the same add, ess as proof of service of the 
response. The ruling on the motion will be by the Chairman. Factors considered in determining whether 
expenses are excessive or unreasonable include the comp\r•xity of the case the potential extent of benefits 
recoverable, whether travel expenses are in keeping with expenses normally incurred by other 
representatives, etc. Once there has been a ruling on the motion, an order shal! issue which will constitute 
the final decision of the Board with respect to :he motion. 

(Authority: 38 U.S.C. 5904) 

(Approved by tile Office of Management and Budget under control numter 2900-0085) 

§ 20.611 Rule 611. Continuation of ;epresentation following death of a claimant or appallant. 

A recognized organization, attorney, agent, or person properly designated to represent a claimant or 
appellant will be reco~nized as the representative of his or her sun;ivors for a period of one year following 
the death of the claimant or appellant. A representative may also continue to act with respect to a~y appeal 
pending upon the death of the claimant or appellant until such time as a final decision !las been 
promulgated by the Board of Veterans' Appeals. The provisions of this section do not apply to any survivor 
who has appointed another ;·epresentative in accordance with these rules or who has indicated in writing 
that he or she does not wish to be represented by the claimant's or appellant's representative. Written 
notice that a survivor does not wish to be represented by the claimant's or appellant's representative wi!I be 
effective when re~eived by the agency of original jurisdiction or, if the case has beer. certified to the Board 
for appellate review, by the Board of Veterans' Appeals. 

(Auth0rity: ~8 U.S.C. 5902-5904) 

§§ 20.612-20.699 [Reserved] 

Subpart H -- Hearings on Appeai 

i § 20. 700 Rule 700. General. 

(a) Right to a hearing. A hearing on appeal will be granted if an appel'ant or an appellant's representative 
acting on his or her behalf, expresses a desire to appear in person. 

(b) Purpose of hearing. The purpose of a hearing is to receive argument and testimony relevant and 
· material to the appellate issue. It is contemplated that the appellant and w•tnesses, if a~y, will be present. A 

personal hearing will not normally be scheduled solely for the purpose of receiving argument by a 
representative. Such argument should be submitted in the form of a written bnef. Oral argument may also 
be submitted on audio cassette for transcription for the record in accorcance with paragraph (d) of this 
section. Requests for appearances by representatives alone to perscnE,lly present argument to Members of 
the Board may be granted if good cause is shown. Whether good caus" has been shown will be determined 
by tile presid'ng Member of !he hearing panel involved. 

(c) Nonadversaria/ proceedings. Hearings conducted by and for the Bocrd are ex parte in nature and 
nonadversarial. Parties to the hearing will be permitted to ask questions including follow-up questions. of ali 
witnesses but cross-examination will not be permitted. Proceedings will -.ot be limited by legal rules of 
evidence, but reasonable bounds of relevancy and materiality will be mcir1tained The presiding Member 
may set reasonable time !irnits for the presentation of argurnent and may exclude documentary evidence, 
testin1ony, and/or argurnent which is not relevant or material to the issue, or issues, being considered or 
which is unduly repetitious . 
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38 CFR 21'i.700(a) 

(d) !nforma! heat:!. gs. This tor·-1 is used to descrit:g situations in which ~he appellant cannot or does not 
\V!Sh to. apoear. In the absence of the appellant, th~ authonzea repre::ent3t1ve may prese11t oral argumer.ts, 
not exceedir;G 30 rninJtes in iength, :o the Board on an audia ca!=;i:_:.:;itte without personally appearing before 
a Board ofVt.:-.:ra.is Appeals hearing panei. Ti1ese arguments \f.'l!! be transcribed by Board personnel_for 
subsBquent rev1e1.v by the panel members. This procedure will nut be construed to satisfj1 an appe!lanrs 
reQuest to appear 1n person. 

(Auihority: ;ljl_U~~ .. _C:C~U~ 7104(a), 71C5(a)) 

§ 20. 701 Rui" 701. Who may present oral argu_ment. 

O~ly ttie appelia;:t ar.d/or his or her authorized representative may appear and present ar~ument in support 
of 30. appeai. At ~r.e request of an appellant, a Veterans Benefits Counselor of the Depa1tment of Veterans 
Affairs may present the appeal at a hearing before the Board of Veterans' Appeals or before !Jepartment of 
Veterans /i.ifairs field personnel acting for the Board. 

(AUthor!ty: ~8 U.S~Q- 7102 7104{a), 7105) 

§ 20.702 Rule 702. Scheduling and notice of hearings condur:ted by the Board of Veterans' Appeals in 
Washington, DC, and by agency of original jurisdiction personnel acting on behalf of the Board of Veterans' 
.Appeals at field facilities. 

(a) G,meraf. To-the extent that officials scheduling hearings for or on behalf of the Board of Veterans' 
Appeals determine that necessary physical resources and qualified personnel are available, hearings wili 
be scheduled at the convenience of appellants and their representatives, with consideration of the travel 
distance invo!11ed. While a Statement of the Case shouid be prepared priur to the hearing, it is not a 
prerequisite fc: a hearing and an appellant may request that the heanng be scheduled prior to issuance of 
the Statement of the Case. 

(Authority: '.>8 U.S.C. 7J_IR, 7104(a), 7105(a)) 

(b/ Notification of hearing. When a hearing is scheduled, the person requesting it will be notified of its time 
and place, and of the fact that the Government may not assume any expense incurred by the appellant, the 
;-epresentative or witnesses attendir.g the hearing_ 

(Authority: ~9 U.S.C._7102~ 7104(a), 7105(a)) 

(c) Request-5 for changes in hearing dates. (1) The appellant or the representative may request a different 
date foo the hearing within 60 days from the date of the letter of notification of the time and place of the 
hearing, or not later than two weeks prior to the scheduled hearing date, whichever is earlier. The request 
must be in #riling, but the grounds for the request need not be stated. Only one such request for a change 
of the date of the hearing will be granted, subject to the interests of other parties if a simultaneously 
contested claim is involved. In the case of hearings to be conducted by the Board of Veterans' Appeals in 
Washington, DC, such requests for a new hearing date must be filed with: Chief, Hearing Section (014B), 
Board of Veterans' Appeals, 81 C Vermont Avenue, NW., Washington, DC 20420. In the case of hearings 
conducted for the Board by agency of angina! jurisdiction personnel, the requests must be filed with the 
office of the official of the Department of Veterans Affairs who signej the notice of the o,1ginal hearing date. 

(2) After the period described in paragraph (c)(1) of this section has passed, or after one change in the 
hearing d3te is granted based on a request received r•Jring such period, the date of the hearing will 
become fixed. After a hearing date has become fixe~. an extension of time for appearance at a hearing will 
be granted only for good cause, with due cons1derati~n or the interests of other parties if a si;nultaneously 
contested claim is involved. Examples of good cause include, but are not limited to, illness of the appellant 
&nd/or representative, difficulty in obl3ining necessary records, and unavailability of a necessary witness. 
The m')tion for a rew hearing date must be in writing and must explain why a new hearing date is 
necessary. If good cause is shown, the hearing will be rescheduled for the next available hearing dzte ziter 
the appellant or his or her representative gives notice that the contingency which gave rise to the request 
for postponement l1as heen removed. Ordinarily, however, hearings will not be postponed more than 30 
days. An adverse deter;ninat1on by the agency of original jurisdiction as to whether good cause for 
postponement has been shown is an a~pealable issue. In the case of a hearing conducted by tr1e fl03rd of 
Veterans' Appeals !n Washington, DC, whether good ca~se for establishing a new hearing date has been 
shewn will be determined by the presiding Member of the hearing panel assigned to conduct the hearing In 
the case of hearings to tie conducted by the Board of Veterans' Appe2!s in Washington, DC, the mot<on for 
a new hearing date must be filed with. Chief, 1-ieanng Section (0148), Board of Veterans' Aopeals, 810 
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