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STATEMENT OF THE ISSUES

l. DID THE BDOA ERR IN CONCLUDING THAT NO DISCUSSION OF
THE RATING BOARD’S FINDING OF PREEXISTING CONDITION
WAS REQUIRED IN 19777

. DID THE BDOA ERR IN APPROVING THE 1977 RATING DECISION
FINDING THAT APPLELLANT’S MENTAL CONDITION WAS NOT A
DISABILITY UNDER THE LAW?

[ll.  DID THE BDOA ERR IN FINDING THAT THE 1977 MET EXISTING
STATUTORY REQUIREMENTS FOR APPLICATION OF THE
STATUTE ESTABLISHING THE PRESUMPTION OF SOUNDNESS. 38
U.S.C.811117? DID IT PROVIDE ADEQUATE REASONS AND BASES
FOR DENYING THE CUE CLAIM ON THE MERITS?

STATEMENT OF THE CASE AND FACTS

Background

1. Michael Norris enlisted in the Army in February 1973. No mental problems
were noted on his entry physical (RBA at 1627-28).
2. Service medical records show he repeatedly suffered from anxiety and
diarrhea secondary to nervousness while in service. Specifically:
e On February 27, 1973 Appellant asked to see MHCS [presumably “mental
hygiene clinic”] for “problems” (RBA at 1151). There is no record, however,
of a visit to the mental health clinic before October 1973.
e April 2, 1973 he complained of “diarrhea for two days” and “bad nerves”.
He was prescribed Valium, an anxiety drug (RBA at 1155).
e May 1, 1973 he complained of nervousness and asked to see a psychiatrist.

That day he was seen by a Physicians’ Assistant, (PA) who reported that the
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veteran had “two prior episodes of ‘nervous breakdowns’ in civilian life”
(RBA at 1157 (1157-58)). The PA gave no source for these statements.
He further reported that the veteran “failed PT in BCT and was placed in
SCT, ever since has had ‘vague complaint of diarrhea associated [with]
anxiety or stressful situation.” States meds do not control diarrhea. Has
seen MHC service once (no notes).” It continued, “Now states he feels he
can't make it and wants out” (RBA at 1157). The PA’s impression was
“Character & Behavior disorder.” The prescribed plan was for a “MHC
consult for evaluation of above” (RBA at 1158).

On July 9, 1973, Appellant again sought medical care. He complained of
loss of memory, fatigue and anorexia. He was seen by a doctor whose
impression was “line of duty — Yes” (Id.). Appellant was referred to “M.O.
[unintelligible]”.

September 13, 1973, Appellant reported taking “valium for nerves” on a
dental questionnaire (RBA at 1161).

On October 23, 1972, Appellant was seen by an Army doctor for diarrhea
due to nervousness, blackouts (RBA at 1159). The medical doctor,
Captain Holloway, gave his impression as “Highly nervous, [unintelligible]
pupils. He recommended, “psychiatric evaluation” (Id.). Dr. Holloway
specifically requested Psychiatric Consultation saying, “Pt has had chronic
anxiety problems & needs use of tranquilizers - frequently - Seems to have

problem adjusting — Rec Psychiatric Evaluation” (emphasis in the original).
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RBA at 1162.

e Rather than getting the psychiatric attention Dr. Holloway recommended,
the resulting consultation was by a low ranking [E-2] Army Social Work/
Psychology Specialist, Pvt. Poulos, who said Appellant had previously been
seen at Mental Hygiene Consultation Service on “numerous occasions since
October 4, 1973.” The E-2's “Impression” was that Appellant had “related
problems of confusion and anxiety centered around the duties and various
tasks that are given him at his unit . . . anxiety is manifested by, confusion as
to the duties he is to perform, and trouble adjusting to his job situation.”
The E-2’s “Disposition” was to counsel the vet so he “more clearly
(understood) his obligations in the military.” The Recommendation was
“Follow-up will be coordinated between MHCS and the subject’'s company
commander” (I1d.). This was countersigned by a civilian Social Worker (1d.).

e A March 14, 1974 treatment note by Dr. Holloway reported “malaise — no
acute distress” (RBA at 1151).

e On June 4, 1974, he was again seen by Dr. Holloway at the medical clinic.
The first line on the entry is hard to read, the second line says: “c/o
[complains of] personal problems.” The third line says: Hx [history] —“See
MHS report.” The fourth line say “Reconsider’ (RBA at 1641).

3. Other service medical records (SMR’s) include several diagnoses of hearing
loss, and medical problems including a head injury, a foot strain, breathing

difficulties, vision problems, and having a cold.
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4. Regarding Appellant’s weight, notations of this occur on enlistment “70 inches”
[5'10"], 140 pounds (RBA at 1149 (1148-49)), and on discharge 5'8", 135 pounds
(RBA at 1174 (1173-74)). Per these records, he lost five pounds and two inches
in the Army. A December 1974 medical history at discharge contained note of
“yes” to “Recent Gain or loss of weight” (RBA at 1650). The SMRs contain
another mention of weight change in a July 1973 diagnosis of anorexia (RBA at
1158)].

5. A discharge physical in December 1974 (RBA at 1171-75), showed hearing
loss in service. His PULHES rating for hearing went from 2 to 3 (RBA at 1174).
On his Report of Medical History at discharge Appellant noted frequent trouble
sleeping and depression or excessive worry (RBA at 1171). The discharge
clinical evaluation ignored both these assertions, and the SMR’s showing mental
health issues [cited above]. It only noted refractive error and partial deafness, left
ear (RBA at 1172 and 1174).

6. Veteran was discharged December 31, 1974, under honorable conditions.
Total service was 1 year, 10 months and 18 days (RBA at 37, 1177). Grounds for
discharge were “Failure to meet acceptable standards for continued military
service” under a catch-all Army Regulation, AR 635-200, paragraph 5-37 (Apx. pp
ji-xii).

7. On October 31, 1974, Appellant notified the Army that he had filed application
for VA compensation by checking a block on an Army form (RBA at 1176). A VA

claim was established for the vet's hearing loss, effective 12-31-74 (stamped in by
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the Phoenix VA Regional Office [VARO] Jan 6, 1975) (RBA at 1178-79). Inthree
weeks the VARO denied the claim on grounds hearing loss preexisted service and
did not increase in severity during service (RBA at 1145).

9. Appellant submitted a March 1, 1977, handwritten statement “amending” his
claim for “service connection for a nervous condition.” He said, “| was treated at
Fort Lewis, Washington Mental Hygiene (sic) Clinic. Please request my military
records in support of my claim. | was treated during 1974” (RBA at 1126). He
also filed VA Form 21-527 [Income-net Worth and Employment Statement; a VA
Form 21-527 is currently an application for pension] showing NO Employment
since his Army discharge, and attributing his inability to work to poor hearing and a
nervous condition (RBA at 1124-25, 1142). This was followed by a statement
from his mother, Emmalou Norris, March 4, 1977, saying the conditions affected
his ability to obtain work (RBA at 1140).

10. A June 9, 1977 VA psychiatric rating exam (RBA at 1130) was conducted
without Veteran’s VA Claims file or military medical records. It said Appellant
“apparently remained in the Service for approximately 10 months” (actually 1 year
and 10 months, RBA at 37). The examiner described Appellant's mental health
treatment in the Army as “a little obscure.” It contained no discussion of
Appellant’s service mental records and only recorded what the examiner
understood the Appellant said about his treatment. It paraphrased statements
about Appellant’s pre-service mental health, saying he had “progressive feelings

of nervousness, apprehension” dating back to 1968, the time of his father’s death.
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Diagnosis was “Anxiety neurosis” (RBA at 1130).

11. A July 1977 Rating Decision denied Appellant's mental health claim. The
VA notification letter said: “In order to establish entitlement to this benefit, the
evidence must show that the disability was incurred in or aggravated by military
service. The service medical records show that prior to entering service you had
two episodes of a nervous condition treated by your family doctor. At the time of
discharge there were no complaints nor any indication shown of a nervous
condition.” The Rating Decision said “Service diagnosis was character/behavior
disorder, not a disability under the law. At the time of discharge the veteran had
no complaints nor was there shown any indication of any mental disorder.” It
claimed Appellant’'s mental condition pre-existed service. “There is no evidence
to show that veteran's currently diagnosed anxiety neurosis related to the condition
diagnosed in service as a character behavior disorder, and service connection is
denied for anxiety” (RBA at 1116-17).

12. OnJan 6, 1999, Appellant filed a claim for VA compensation or pension,
alleging chronic depression (RBA at 2981-84). After considerable VA
adjudication and a November 27, 2007, Notice of Disagreement (NOD) regarding
the effective date of grant of service connection (alleging CUE in the denials in
1977 and 1999 decisions; RBA at 2556-61), a May 2, 2014, BVA decision
concurred that the criteria for an effective date of January 25, 1999, but no earlier,
had been established for service connection for Appellant’'s acquired psychiatric

disorder. He was granted VA benefits back to that date for his mental condition
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(RBA at 1784-1817).
13. Appellant appealed the May 2, 2014, BVA decision which denied CUE in the
original 1977 rating decision to the Veterans Court (Vet. App. No. 14-1780). As
the result of that appeal, the Court approved a Joint Motion for Remand (JMR) in
its order of December 4, 2014 (RBA at 1767). The JMR noted that the Board’s
citation to 38 C.F.R. 8 3.306(a) appeared to confirm the Board had misapplied the
statutory presumption of soundness. Remand was to permit the BVA to give
reasons and bases for how it applied the presumption of soundness (RBA at 1764
(1762-66)).
14. On March 16, 2015, the Board Decision on Appeal (BDOA) continued denial
of an effective date prior to January 25, 1999 for establishment of service
connection for his acquired psychiatric disorder. The BDOA included discussion
of CUE in the July 1977 rating decision (RBA at 2-26).
17. Appellant timely appealed the BDOA.
Proloque

In May 2014, the BVA found that the Appellant is service connected for his
mental condition, retroactive to a date in July 1999 when he refiled a claim for that
condition. That 1999 claim, however, was not the first time he had made a claim
for his mental condition. He had filed an earlier claim in 1977 which was denied
by a VA Regional Office.

Through his guardian/fiduciary, Appellant challenges the July 1999 effective

date, asserting that when he filed his claim for nervous condition in 1977, and
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when the VA Regional Office denied that claim, the VA failed to apply VA law that
was then in effect — an act of clear and unmistakable error (CUE). This error
entitles him to an effective date in 1977.

Absent any objective indicia that the 1977 rating decision correctly applied
the presumption of soundness — or considered it at all — the Board of Veterans
Appeals decision on appeal (BDOA) has relied on two theories in its attempt to
defeat Appellant’s assertion that the 1977 VA adjudicator committed such CUE.
The theories the BDOA relies on are:

1. Since there was no regulatory requirement in 1977 that the VA adjudicator
provide reasons and bases for its decision® the VA decision denying
Appellant’'s 1977 claim did not need to contain any discussion of whether, or
how, it applied existing law regarding the presumption of soundness,
principles of chronic disease and continuity, or chronic disease subject to
presumptive service connection.

2. Since there was a regulation in 19772 which permitted the statutory
presumption of soundness evidence requirements to be satisfied by findings

of general medical principles (without corroborating records) it may be

1 As there has been since February 1990 following the enactment of the Veterans'
Benefits Amendments of 1989, Pub. L. No. 101-237, 103 Stat. 2062 (1988), which
added a statutory provision mandating that decisions denying benefits include a
statement of the reasons for that decision.

2 Holding that there were “medical principles so universally recognized as to
constitute fact (clear and unmistakable proof)” which when applied, eliminated the
need for any “additional confirmatory evidence.” 38 C.F.R. 8§ 3.303(c) (1977).
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presumed that the VARO found, applied, and relied on such principles.

By combining these two theories, the BDOA concludes that 1977 rating
decisions, such the one which denied Appellant’s claim, could be presumed to
have correctly applied existing law regarding the presumption of soundness -
without containing any consideration or discussion of the evidentiary findings
required by the applicable statutes.

Appellant contends that the BDOA's theories misstate the law and permit
clear and unmistakably erroneous VA decision making. This brief will point to
numerous examples of Veterans Court jurisprudence which counter these
theories. Established law addressing CUE would be undermined and negated

should the Court accept these BDOA theories.

SUMMARY OF ARGUMENTS
l. THE BDOA ERRONEOUSLY CONCLUDED THAT THE 1977 RATING

BOARD HAD NO REQUIREMENT TO ADDRESS ITS REJECTION OR

REFUSAL TO APPLY THE PRESUMPTION OF SOUNDNESS AND

PRESUMPTION OF AGGRAVATION

The BDOA erred in interpreting the absence of a regulatory requirement for

reasons and bases in 1977, to be a carte blanche for Rating Boards to ignore
requirements for specificity needed to rebut statutory presumptions of soundness
and aggravation. Statutes and implementing authority at the time relating to
application of the Presumption of Soundness contained independent requirements

for specificity which the BDOA failed to recognize. Appellant was severely

prejudiced by the BDOA's failure to follow law of the case and applicable
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regulation, and is likely to suffer continued prejudice if the Board is not required to
follow these standards.

Il. THE BDOA ERRED WHEN, WITHOUT EVIDENCE WHICH WAS
IDENTIFIED OR IN THE RECORD AT THE TIME OF THE 1977
RATING, FOUND THERE TO HAVE BEEN CLEAR AND
UNMISTAKABLE EVIDENCE 40 YEARS LATER THROUGH POST
HOC RATIONALIZATION

Without citation to any fact finding in the record, or citation to a “medical
principal universally recognized at to constitute fact,” the BDOA found sufficient
evidence of record at the time of the 1977 rating decision to rebut the presumption
of soundness from which the RO could have concluded that the Veteran had a
pre-existing psychiatric disorder. This finding if permitted to stand would

eliminate future BVA CUE reviews by permitting blanket presumptions that the

presumption of soundness was rebutted.

ARGUMENTS
l. THE BDOA ERRONEOUSLY CONCLUDED THAT THE 1977 RATING
BOARD HAD NO REQUIREMENT TO ADDRESS ITS REJECTION OR
REFUSAL TO APPLY THE PRESUMPTION OF SOUNDNESS AND
PRESUMPTION OF AGGRAVATION.

One of the BDOA's first theories is that, in 1977, the Rating Board was under
no obligation to address its failure or refusal to apply existing law, i.e., the
Presumption of Soundness and Presumption of Aggravation (38 U.S.C. 81111 and
38 U.S.C. 81153). The theory is based on the absence at the time of a regulatory
requirement for rating boards to provide reasons and bases for their decisions,

rating decisions are presumed to be valid.
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The Board finds the Veteran's allegations of CUE in the 1977
rating decision based on the RO's failure to consider or apply the
presumption of soundness, principles of chronic disease and
continuity, and chronic disease subject to presumptive service
connection to be unpersuasive. Prior to February 1990; the RO was
not required to provide a statement of reasons or bases for their
decision, and the Federal Circuit has held that RO decisions prior to
that date are presumptively valid, even in the absence of such
discussion. [citing Natali v. Principi, 375 F.3d 1375, 1380 (Fed. Cir.
2004)]. RBA at 17 (2-26).

The holding in Natalie is not as broad as the Board claims it to be. The
Court in Natalie said, “In Pierce v. Principi, 240 F.3d 1348, 1355-56 (Fed. Cir.
2001), for example, we recognized that in 1945 the rating board was not required
to set forth in detail the factual bases for its decisions, and that in the absence of

evidence to the contrary, the rating board is presumed to have made the requisite

findings.” Natalie, 375 F.3d at 1380 (emphasis added). The Federal Circuit did
not say that decisions are presumed to be valid. It only said the rating boards are
presumed to have made the requisite finding. Other errors may still be lead to a
conclusion that the decision contained CUE.

a. Error #1 in the BDOA's presumption of adequate validity.

The BDOA's theory that no reasons or bases were required at the time
serves only to protect 1977 rating board decisions against allegations that they did
not contain adequate reasons and basis in finding Appellant’s condition to preexist
service. This theory is frequently employed to defend rating decisions from
attacks based on a simple lack of reasons and bases, but contrary to the BDOA'’s

understanding, Appellant’'s complaint about the 1977 decision was not solely
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based on a lack of reasons and bases. There were other requirements for the
Rating Decision to provide an explanation for its decision at the time that the BDOA
ignored — to Appellant’s prejudice.

Addressing the second prong of a CUE analysis including the requirement
for application of the statutory presumption of soundness (38 USC § 1111), the
BDOA acknowledged that “Veteran admittedly was not required to show evidence
that his psychiatric condition worsened or was aggravated during or by service....”
RBA at 24 (2-26). Moving quickly from that concession, however, the BDOA
found “it was nevertheless reasonable for the RO to conclude at the time, based on
the evidence of record, that a pre-existing disorder was clearly and unmistakably
not aggravated by service” (Id.).

This was an overly simplistic analysis, based on the Natali case, which failed
to reckon with existing requirements noted by Judge Steinberg in Joyce v.
Nicholson, 19 Vet. App. 36 (2005). That case enunciated a requirement, which
did exist in 1977, that rating decisions purporting to address the Presumption of
Soundness, must contain “specific findings.” This requirement for specific
findings existed in 1977 and was separate and distinct from the requirement, later
enacted, for reasons and bases. The BDOA erred in failing to recognize the 1977
Rating Board’s obligation to provide specific findings for its determinations that the
Presumption of Soundness had been rebutted and the Presumption of
Aggravation did not apply.

The Joyce case was decided with full deference to, and discussion of,
12



Natali. In Joyce, as here, the Court’s review of the aggravation issue was
triggered by a determination that a preexisting disability had undergone a
worsening in service. Joyce held that, in applying law that has existed since 1955
(much earlier than the facts of this case), the VA had a requirement to make
"specific findings" enunciating the facts on which it relied to rebut the statutory
presumptions of soundness and aggravation. The 1977 Rating Decision
contained no discussion or specific findings, nor did it say it was rebutting any
statutory presumption. It did contain any language suggesting that the evidence
upon which it relied was “clear and unmistakable” or what made its evidence
adequate to rebut the presumptions. Absent such findings, it was error to for the
BDOA to conclude that the presumption of aggravation had been adequately
rebutted in 1977.

The law as analyzed in Joyce was the predecessor to the current standards
for aggravation of preservice conditions found in 38 C.F.R. 8§ 3.306 (Veterans
Regulation (VR) No. 1(a), part |, paragraphs 1(b), (d) (1943)). The Courtin Joyce
explained that that regulation was essentially unchanged by its successor, VA
Regulation 1063(l) (1946) (implementing regulation for forerunner of 38 U.S.C. 88
1111 and 1153), regarding the presumption of soundness upon entry into service
and the presumption of aggravation, because the record before the RO in 1955
"contained no evidence that the increase in severity of [his] ulcer condition was the
natural progress of [his] pre-service ulcer condition."”

In 1977, the successor to the same line of regulations was 38 C.F.R. 83.306.
13



In 1977 the language of 83.306 (App. pp xv-xvii) was essentially unchanged from
what it had been since before World War Il, i.e., VA No. 1(a). The language of the
regulation has long required that a preexisting injury or disease would be

considered to have been aggravated by active military, naval, or air service, where

there is an increase in disability during such service, unless there is a specific

finding that the increase in disability is due to the natural progress of the disease.

This specific finding requirement set the stage for the Norris 1977 rating
decision. It established the presumption of service connection IN THE ABSENSE
OF SPECIFIC FINDINGS. And indeed there were no specific findings in the 1977
denial — leaving the outcome to require service connection — which was not
granted. This failure to follow regulations existing at the time was CUE. There is
no question that the outcome would be manifestly different had the regulation been
followed. Indeed, it would have been required by regulation without any further
factual discussion.

b. Error #2 in the BDOA'’s presumption of adequate validity

The BDOA ascribes “validity” to the 1977 rating decision because there was
no reasons or bases regulation in existence at the time. What the BDOA cannot
avoid, however, is the plain requirement that — if the rating board does attempt to
offer a rationale for its action — it should be correct. The 1977 rating board did
offer an explanation for what it decided even though, as the BDOA points out,
there was no requirement to make such an offer of rationale.

The rating board’s decision contained the following language: “Service
14



diagnosis was character/behavior disorder, not a disability under the law” (RBA at
1116 (1116-17)). The BDOA itself concedes that the July 1977 rating decision
contains clear error on that point. “The Board finds that the only clear error
contained in the July 1977 rating decision is the RO's statement that ‘at the time of
discharge the Veteran had no complaints nor was there shown any indication of
any mental disorder.’ In that regard, it is clear that the RO denied the existence of
evidence in the claims file that indeed existed” (RBA at 24 (2-26)).

Despite having found this error, the BDOA went no further. It did not
guestion the 1977 rating decision language declaring Mr. Norris’ mental disorder to
be a character/behavior disorder, not a disability under the law.” It was by this
incorrect assertion of law that the 1977 rating board denied service connection.
Assuming the BDOA is correct in finding error in the 1977 rating characterization of
Appellant’s mental condition, it was absolute error for the VA in 1977 to deny
benefits on the tired and overused theory that the mental condition was not a
“disability under the law.” The law at the time did not support such a conclusion,
nor has it ever support the conclusion that a diagnosable mental condition is not a
disability under the law.

Having elected to engage in an explanation for its denial, the 1977 rating
decision had an obligation to be right in that explanation. It was not right. It was
absolutely wrong, beyond rational disagreement, for the 1977 raters to deny Mr.
Norris VA compensation on the grounds that his diagnosed mental condition was

not a disability under the law. The rating decision listed the condition as an
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anxiety neurosis — VA disability code 9400. That code, for anxiety neurosis,
appears in the 1977 version of 38 CFR 84.132, Schedule of Ratings — Mental
Disorders [page 343]. See, DC 9400 from 1977 CFR (Apx. pp xiii-xiv). If the
Rating decision had not said that it was denying Mr. Norris’ claim for that reason, it
possibly might have been more defensible. But when it said that it was denying
the claim for a reason not supportable in law, it was clear error.

. THE BDOA ERRED WHEN, WITHOUT EVIDENCE WHICH WAS
IDENTIFIED OR IN THE RECORD AT THE TIME OF THE 1977
RATING, FOUND THERE TO HAVE BEEN CLEAR AND
UNMISTAKABLE EVIDENCE 40 YEARS LATER THROUGH POST
HOC RATIONALIZATION

The BDOA acknowledged that, satisfied at that time of the July 1977 rating
decision it was Not in Dispute that the requirements for application of the
presumption of soundness were satisfied (RBA at 16 (2-26)). The BDOA further
confirmed that, “in order to determine whether the July 1977 rating decision
involved CUE, the Board must determine whether there was clear and
unmistakable error based on the record and the law that existed at the time of that
decision.”

The BDOA then noted that at the time of the 1977 VA rating decision, there
was a regulation which “provided that there are medical principles so universally
recognized as to constitute fact which would be acceptable at clear and
unmistakable proof of a pre-existing condition (RBA at 15, 19 (2-26)).

Then, without citation to any finding of fact in the record, or citation in the

record referencing any “medical principal universally recognized at to constitute
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fact”, the BDOA stated that it was able to find:

sufficient evidence of record at the time of the 1977 rating decision

from which the RO could conclude that the Veteran clearly and

unmistakably had a pre-existing psychiatric disorder and that a

medical opinion or medical evidence of the Veteran's pre-service

mental health status were not required to find that a psychiatric

disorder clearly and unmistakably pre-existed his period of service.

(RBA at 20 (2-26)).

This BDOA finding was based principally upon the existence of a regulation which
permitted VA decision making based on universally recognized medical principles
— which, the BDOA determined, need not appear in the rating decision because
the RO did not have to consider or discuss their rationale because, at the time,
there was no “reasons and bases” regulation.

This post hoc rationalization permits the BDOA to ratify all rating decisions
which should have, but did not, address the statutory presumption of soundness.
No facts, and no enunciated of medical principle would be needed. Thisis a
rationalization which, if accepted by the Court, would forever eliminate claims of
CUE in rating decisions made before the VA was required to offer reasons and
bases for its actions.

Appellant contends that this reasoning constitutes nothing more than
prohibited post hoc rationalization. Auer v. Robbins, 519 U.S. 452, 461-62, 117
S. Ct. 905, 137 L. Ed. 2d 79 (1997) (noting Secretary's position may not be a "'post
hoc rationalization' advanced by an agency seeking to defend past agency action

against attack.” (internal citations omitted)). The BDOA citation to the existence

of a regulation at the time, which permitted decision making based not on fact, but
17



on “universally recognized medical principles” is inadequate to make a finding
rebutting a statutory presumption — absent some reference in the underlying
decision to such a principle. The record contains none. The BDOA theory is
nothing more than an open gate through which all rating decisions prior to a certain
date should be ratified without the rigorous review required in Joyce v. Nicholson,

19 Vet. App. 36, 42 (2005).

CONCLUSION

The BDOA has constructed a theory for approaching CUE claims which
permits it to find that any prior VA decision can be approved without addressing the
requirements embodied in the statutory presumptions of soundness and
aggravation. When a prior VA decision is found to have denied a claim for
benefits on the grounds that the condition was pre-existing, or that the condition
was not aggravated in service, the BDOA cobbles together a theory based on
non-existence of requirements to explain the decision — together with the
existence of a regulation that permitted substitution of medical principles for finding
of fact.

For this theory to operate successfully however, the BDOA must turn a blind
eye to this Court’s jurisprudence and VA General Counsel guidance which
independently requires specific findings of fact to rebut the statutory presumptions.
That is exactly what the BDOA did in this case. Although the Board had received

the case on remand from the Veterans Court once before — with instructions to do
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a better job of addressing the 38 U.S.C. 81111 Presumption of Soundness, it
instead propounded this new theory which again excused a total absence of
rebutting facts, i.e., clear and unmistakable evidence of a pre-existing condition,
and clear and unmistakable evidence to rebut the presumption of aggravation. In
the Board’s eyes no such evidence was necessary to support the 1977 decision
because the existence of evidence can be presumed — not specifically found.

It is now clear, based on the past two Board decisions in this case, that the
Board has no intention or willingness to find CUE — regardless of the facts that
existed or did not exist at the time of the original rating decision. Itis now
incumbent upon the Court to do what the Board is unwilling to do, and apply the
requirements of the law to the case. The Board decision on appeal should be
reversed and the Court should issue its order directing a finding of clear and
unmistakable error in the VA’'s 1977 rating decision — based on the failure to
identify clear and unmistakable evidence adequate to rebut the Presumptions of
Soundness and Aggravation.

RESPECTFULLY SUBMITTED this __ 20"  dayof _June , 2016.

/sl _Richard L. Palmatier, Jr.
Richard L. Palmatier, Jr.
BOSLEY & BRATCH

1050 E. Southern Ave, Ste. G-3
Tempe, AZ 85282

(480) 838-6566
Attorney for Appellant
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w All holdere of initial distribution copies of AR 635-200
SUBJECT: Interim Ohange to Chapter 5, AR 635-200.
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REFERENCES:

a. DA Message DAPE-MEP, 2421102 Sep 71, subj: Extension of Qualitative Mnnsge-l
ment Program to Grades E-1\and E-2.

b. DA Message DAAG-PSS, 1425Z Qct 71, same subject as Reference a.
c. DA Message DAPE-MPP, 121%432 May 72, same subject as Reference a.
d. DA Message DAPE-MPP, 251505% Aug 72, same subject a. Reference a.
e, DA Message DAPE-MPP, 1617052 b 73, same subject as Reference a.

l. This message 1is being distributed thrgugh the publications pinpoint distributior
system to all holders of AR 635-200. The widest possible dissemination of its con-
tents is directed.
2. Significant change reflected herein is the\gpproval authority for separation.
3. This change supersedes references a through e\ above.
4., Para 5-37 is added to AR 635-200 as followa:
"5-37. Discharge for failure 1o demonstrate promotiod potential.

a. General, Personnel whose performance of duty, Agcceptability for the serv-
ice and potential for continued effective service fall balow the standards required
for enlisted personnel in the United States Army may be discharged in accordance
with the following criteria. Discharge under this paragraph is limited to:

{1) Personnel who fail to be advanced to the grade E-2 &dter four

months active duty.
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(2) Personmmkvho fail to demonstrate potential to justify_;hvancement to
the grade of E-3 after attaining the normal time-in-service and time~in-grade
criterion for promotf to grade E-3, without waiver, established in Chapter 7,
600-200.

b. Purpose. The philosophy of this policy is that commanders will be able to
anticipate and preclude the development of conditions which clearly indicate that
soldiers concernmed are becoming problems to an extent likely to lead to board or
punitive action which could result in their separation under conditions which would
stigmatrize them in the future. The purpose of this policy is to provide commanders
appropriate means for separating such personnel before board or punitive action be-
comes necessary. It 1s contrary to the intent of this policy--

(1) To make arbitrary or capricious use of this authority.

(2) To unjustly force the separation of individuals who possess a poten-
tial to be rehabilitated,

c¢. Scope. This policy applies to RA enlistees, inductees, reserve component
ersonnel ordered to active duty (including those ordered to active duty due to un-
satisfactory participation in their reserve assignment) and personnel on active
uty for training under REP 63.

d. Unit Commander responsibility.

(1) A commander who elects not to promote to E-2 or E-3 must counsel the

individual verbally as to the reasons for his action, to include those circumstances

ich clearly indicate that the soldier's attitude and/or performance do not measure
p to Army standards. If the commander suspects that the individual 1g deliberately
ttempting to use this policy as a means of avoiding service, the commanders must
dvise the soldier that he is demonstrating traits that could lead to board action
or separation as unfit or unsuitable (Chapter 13).

(2) Counseling will be recorded in a written statement signed by the com-
der and the member. The written statement will also include, over the member's
ignature, a statement thet he understands his status, vhat is expeifjd of him,
d what he can anticipate for nonperformance.
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{3} Coumantis who elect not to promote to E-2 or E-3 may ;Ikct to initiate

separation action under this paragraph within 30 days of such denial of promotion.
™

(4) If separation action is not initiated within 30 days after initial
denial of promotion to E-2 or E-3, the commander may recongider members in grade
E~l or E-2 for promotion in 30-day increments up to a total of four months after
initial denial of promotion. At che end of each 30-day period the commander may
promote, retain and counsel, or recommend discharge. Maximum use of chis period
to assist the soldier to overcome deficlencies is encouraged, At the end of the
four-month period, rhe commander must promote to E-2 or E~3, or must initiate dis-
charge action.

(5) When the commander elects to initiate separation action under this
paragraph, he will forward a recommendation for discharge cthrough channels to the
commander having approval authority (f below). The recommendation will be for
discharge for failure to demonstrate adequate potential for promotion and will in-
clude the following information:

(a) The commander's signed statement indicating the action taken and
the counseling and advice previously given the gsoldier concerning the impact of
failure to demonsrrate the standards of conduct and ability required by the U. S.
Army. The following statement, signed by the soldier concerned, will be added below
the commander's signature: "I acknowledge having been counseled as stated above,
I understand the impact of this action.™

(b) The initiating commander's recommendaticn of the character of
discharge to be awarded (honorable or general)}. Normally, an honorable discharge
k111 be awarded unless the soldier's conduct clearly substantiates a general dis-
charge (paragraph 1-9)}.

e, Iutermediate commanders. Commanders in the chain of command will forward
recommendations for discharge with a recommendation for approval, disapproval, or
for reassignment for rehabilitarion if, in their opiniom, the circumstances in the
age warrant such action. Each intermediate commander will insure that the member
ag been fully counseled, that the recommendation for discharge is fully documented,
and that such action is not in conflict with any of the provisions of this paragraph
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f£. Approval aupgewity. Commanders exercising special court-martlal jurisdic-

tion are authorized to take final action in all cases lavolving separation with an

jnonorable discharge. ygases in which a general discharge is recommended will be

H (4) Individuals who have not attained the normal time—in—sfzyice/time-in—

forwarded to commanders exercising general court-martial jurisdiction for final
action. Approval authorities may issue honorable discharge certificates to indi-
viduals receiving ungatisfactory efficiency ratings as their final ratings when
other circumstances clearly warrant an honorable discharge. The commanders having
approval authority may:

(1) Approve or disapprove the recommendation. If he approves discharge
and the soldier is stationed in CONUS or his area of regidence, he will direct that
bischarge be accowpliehed immediately. Oversea commanders will, if discharge is
approved, direct the return of the soldier to CONUS or his area of residence as
soon as possible, with instructions for discharge upon arrival thereat.

(2) Approve the recommendation and suspend the discharge for any pericd
of time not to exceed four months. Promotion during the period of suspension
vacates the approved recommendation for dischatge. If the soldier is not promoted
by the end of the period of suspension, he will be discharged.

(3) Direct transfer of the individual concermed tec snother organization
is his command for rehabilitation purposes.

g. Exceptions. This policy does not apply to:
(1) Soldiers whose conduct clearly warrants courts-martial action or
administrative discharge by board action for reasons for which an undesirable dis-
charge is authorized (Chapter 13 and 14, this regulation, and AR 635-206).

(2) Individuals who are not promoted to grade E-2 or E~-3 due to hospital-
ization, emergency leave, or similar conditions beyond their centrol.

(3) Soldiers who have been reduced to grade E-1 or E-2 regardless of time

in service.

grade criterion for promotion without waiver.
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h. Separation gedgrs. Authority for separation (para 5-37, AR_EPS—ZOO) and
SPN 21U will be included in directives or orders directing individuals to report to
the appropriate transgggr activity or unit personnel office designated to accomplish
separation processing. Separation will be by discharpe for active Army and USAR
personnel. Arwy Mational Guard personnel will be discharged from their “Reserve

of the Army' status, only, and returned to their State National Guard for appropri-
ate disposition.

i. Transition training. Personnel to be discharged under this paragraph will
be afforded the opportunity to receive preseparation vocational counseling and job
placement services under the Army Transition Program in accordance with paragraph

30a and b, AR 621-5.

J. Reentry precluded. Individuals discharged under this paragraph will be
ineligible to enlist or reenlist without a walver. Accordingly, the DD Form 214
will be coded 'RE-3'."
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individuals who have demonstrated that they cannot or will not meet acceptable
standards required of enlisted personnel in the Army, because of the existence of
one or more of the followling conditions, may be discharged:

(1) Poor attitude, _
DOTR:
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PAULA KERR, MIL PERS MANGT SPEC, ) The Pentaron Library
DAPC-PAS-S, 325-8736, 3 June 1975 7 " Rm-145)8, Pentagon
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T  ALL HOLDERS OF AR 635-200
SUBJECT: Interim Change to AR 635-200

l. This change is being distributed through publications pinpoint distribution
system to all holders of AR 635-200 and is effective upon receipt. The following
messages are supersedsd by this pinpoint change:

(EDP?Q DA msg DAPE-MPE-PS 082221? Nov 74, subject: Expeditious Discharge Program

o b. DA msg DAPE-MPE-PS 111A45Z Nov 74, subject: Change to Chapter 5, AR 635—

¢. DA msg DAFE-MPE-PS 1123552 Dec 74, subject: Change to Chapter 5, AR 635~
200. Distributed only to Burope

d. ' DA msg DAPE-MPE-PS 2113332 May 