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PETITIONER’S RESPONSE TO THE COURT’S OCTOBER 8, 2016 ORDER 

 On October 8, 2016, the Court ordered Petitioner, Lt. Col. Thomas Meissgeier, to 

provide specific facts justifying his request for extraordinary relief.  The “extraordinary” 

facts of Lt. Col. Meissgeier’s case are detailed in the amended petition, including the 

Secretary’s own admission of a systemic delay affecting tens of thousands of veterans.   

 As discussed below, however, Lt. Col. Meissgeier has taken every step required by 

regulations to seek final agency review of his claim.1  Unless this petition causes the VA 

to act more promptly, he will wait an average of 537 days for the VA to spend 2.6 hours 

to complete a two-page form and another 222 days for the Board of Veterans Appeals to 

receive his appeal.  The Secretary’s only response is that he is too busy to complete a 

two-page form, a plea he has been making for decades that plainly does not pass 

1 Petitioner has been unable to find any regulations requiring that he contact the RO 
(assuming someone knowledgeable who would have authority to advance his claim 
would answer the phone), the Director of Compensation or the Under Secretary for 
Benefits.  As explained below, there is no evidence in this record that any of those 
voluntary steps would resolve the Secretary’s unconstitutional delays.  The evidence, in 
fact, is to the contrary.
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constitutional scrutiny.  Based both on the guaranteed delay described in his amended 

petition and on the specific facts of his case described below, the Court should either 

grant Lt. Col. Meissgeier’s petition or order the Secretary to respond and attempt to 

justify under the due process clause of the United States Constitution the guaranteed, 

years-long delay he admits to exist.

I. Lt. Col. Meissgeier is Entitled to Advance His Claim for Extraordinary Relief 
Based on the Facts Stated in His Amended Petition. 

A. Mandamus Before This Court Is Effectively Lt. Col. Meissgeier’s Only 
Option. 

Lt. Col. Meissgeier is one of 17 related petitioners who have sought relief from 

this Court regarding the unconstitutional delays they and other veterans face.  Each of the 

17 petitioners has in common four essential facts: 1) each is a veteran of the United States 

armed forces or the spouse of a veteran; 2) each has submitted a Notice of Disagreement 

regarding the VA’s denial of disability benefits; 3) each is before the stage of having his 

or her case docketed by the BVA; and 4) each faces what the VA admits to be a four-year 

delay (or more) in the processing of his or her appeal.  Based on these facts, each has 

standing in this Court to challenge the prospective unconstitutional delay before 

exhausting administrative remedies that would take four or more years, after which time 

the harm would be complete and impossible to remedy.  As this Court long ago noted, 

although reasonable delay “may encompass months, [or] occasionally a year or two,” it 

cannot stretch to “several years or a decade.” Erspamer v. Derwinski, 1 Vet. App. 3, 9 

(1990) (internal quotation marks omitted); see also Kraebel v. New York City Dep’t. of 

Hous. Preservation & Dev., 959 F.2d 395, 405 (2d Cir. 1992) (“[D]elay in processing can 
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become so unreasonable as to deny due process.”); Coe v. Thurman, 922 F.2d 528, 530 

(9th Cir. 1990) (“[E]xcessive delay in the appellate process may also rise to the level of a 

due process violation.” (emphasis omitted)); Talamantes-Penalver v. INS, 51 F.3d 133, 

135 (8th Cir. 1995) (“Once the right to appeal is created . . . the procedures employed on 

appeal must provide plaintiffs with due process of law.”). 

 On July 27, 2016, Petitioner sought to consolidate his case with the other 16 

related cases, so that the Court could efficiently adjudicate the issue common to each of 

them: whether the delay in processing the appeal of their claims—which the Secretary 

admits will stretch to four years or more, Brief of Respondent-Appellee, Monk v. 

McDonald, No. 2015-7092, 2016 WL 265708, at *5 n.3 (Fed. Cir. Jan. 14, 2016)2—

denies each petitioner’s constitutional right to due process.  The Secretary’s admission 

means that this delay applies not only to the 17 related petitioners, but also to tens of 

thousands of other similarly situated veterans nationwide.  The Secretary opposed the 

motion for consolidation and, on September 14, 2016, the Court denied it.   

 The related petitioners sought to join together in this manner because certain 

courts have ruled that this Court is the only forum available to adjudicate the 

constitutional delay issue, and this Court has denied petitioners the procedures to do so in 

a manner that would efficiently address this issue that is common to all.  Article III 

2 In a recent report, the VA admitted that of the 440,000 pending veterans’ appeals, a 
shocking 80,000 (almost 20%) are more than five years old, and 5,000 are more than ten 
years old.  Ex. A, U.S. Dep’t of Veterans Affairs Center for Innovation, Veteran Appeals 
Experience, at 1 (Jan. 2016).  A typical appeal will take more than five years to complete.
Id.
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District Courts are, of course, empowered to consolidate cases by way of the class action 

mechanism or associational standing. See Fed. R. Civ. P. 23 (class actions); Hunt v. 

Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977) (associational standing).  

Using such procedures, a similar suit brought on behalf of all veterans found initial 

success in the Ninth Circuit.  Veterans for Common Sense v. Shinseki, 644 F.3d 845, 851 

(9th Cir. 2011) (“We hold that the VA’s failure to provide adequate procedures for 

veterans facing prejudicial delays in the delivery of mental health care violates the Due 

Process Clause of the Fifth Amendment . . . .”), vacated, 678 F.3d 1013 (9th Cir. 2012) 

(en banc).  But soon thereafter, the en banc Ninth Circuit reversed, joining the Sixth 

Circuit in holding that only this Court has jurisdiction to address the systemic delays that 

veterans face. Veterans for Common Sense v. Shinseki, 678 F.3d 1013, 1016 (9th Cir. 

2012) (en banc); see also Beamon v. Brown, 125 F.3d 965, 974 (6th Cir. 1997). 

 But for its part, this Court—the only Court according to these two Article III 

courts that can be the first to hear petitioners’ delay claims—has ruled that it will not 

permit aggregation through a class action mechanism or associational standing.  See

Lefkowitz v. Derwinski, 1 Vet. App. 439, 440 (1991) (holding that it would not permit 

class actions because they are “unmanageable and unnecessary”); Am. Legion v. 

Nicholson, 21 Vet. App. 1, 8 (2007) (rejecting associational standing).  This leaves the 

tens of thousands of veterans suffering under the VA’s delays with but one option to 

remedy that delay: a mandamus petition to this Court.

 Lacking the ability to aggregate their claims and denied the ability to consolidate 

them by the Court, the related petitioners find themselves subject to the whims of the 
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Secretary, who will often attempt to moot or, essentially, buy off individual petitioners to 

avoid a ruling by this Court.  At the expense of paying one individual’s benefits, the 

Secretary thereby avoids ever facing a ruling that his admitted delays are illegal and 

unconstitutional.  This recently occurred in Monk v. McDonald, No. 15-1280.  In fact, not 

only did the Secretary avoid a ruling from this Court on the merits of that claim, but he 

then parleyed the mootness he created by arguing to the Federal Circuit that the 

underlying procedural question—whether this Court can use the class action mechanism 

to aggregate claims—was moot, as well.   

 This precise dynamic has played out in these related cases.  Faced with the 

prospect of an adverse ruling from this Court, the Secretary suddenly has found the 

resources necessary to advance certain of these related cases, including providing 

complete relief in two.  For example, in the Hall (16-2499) and Blakely (16-2496) cases, 

the Secretary abruptly granted all of the relief these petitioners sought, effectively 

mooting their petitions.  Each has subsequently dismissed his Petition.  In the Punt case 

(16-2510), the Secretary hastily granted petitioner a 70% rating, but otherwise ignored 

her voluminous evidence and denied her other claims.  He approached Ms. Punt to see 

whether she would dismiss her petition based on this partial resolution; she did not.  In 

numerous other cases, the Secretary asked for an extension of time to respond to the 

Court’s orders based in part on his representation that the various Regional Offices were 

working to process the claims. See, e.g., Aktepy (16-2495); Martin (16-2502); Scyphers 

(16-2493); Mote (16-2506). 
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 In the Myers case (16-2507), the Secretary inexcusably allowed the claim of an 

80-year-old decorated combat veteran to languish for years despite Mr. Myers making 

every effort to advance his claim, only to spring into action and provide Mr. Myers a 

Statement of the Case within five days of the filing of Mr. Myers’s Amended Petition.

The Secretary then filed a response never once denying the delays and, in fact, admitting

that the Roanoke Regional office is only now “working” (a term the Secretary left 

undefined) claims from three years ago, essentially conceding the very delay he has 

previously admitted. See Secretary’s Response, Myers v. McDonald, No. 16-2507, at 3 

(Oct. 19, 2016).  But the Secretary did not stop there, arguing that Mr. Myers’s petition is 

now moot and, furthermore, that it fails because Mr. Myers did not explain chapter and 

verse in his 20-page petition how the Secretary should fix his own broken system. Id. at 

5–9; see also Secretary’s Response, Keefe v. McDonald, No. 16-2501, at 8–12 (Oct. 19, 

2016) (same).  In other words, before the Secretary even answers for the delay he has 

created, the Secretary suggests that a lone veteran should tell the Secretary in his 20-page 

petition how the Secretary should remedy his systemic violations of the United States 

Constitution.  This notion reflects the Secretary’s constant efforts to dodge the 

constitutional issue.

B. Mandamus Is an Appropriate Vehicle for Remedying Delay. 

 There is no question that this Court can issue a writ of mandamus to remedy delay 

in processing a claim.  The Court made this clear during its very first term, in just its third 

reported decision.  See Erspamer, 1 Vet. App. at 9 (“[C]laims of unreasonable delay fall 

within the narrow class of interlocutory appeals from agency action over which we 
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appropriately should exercise our jurisdiction.  By definition, a claim of unreasonable 

delay cannot await final agency action before judicial review, since it is the very lack of 

agency action which gives rise to the complaint.” (internal quotation marks omitted)); see 

also Lane v. West, 11 Vet. App. 506, 507–08 (1998) (“Where VA fails or refuses to 

adjudicate a claim presented, the Court has the authority under the All Writs Act (AWA) 

to direct the Secretary to act on that claim.”).  Indeed, this is apparent on the face of the 

very statute by which Congress granted this Court its powers.  38 U.S.C. § 7261(a)(2) 

(“[T]he Court of Veterans Appeals, to the extent necessary to its decision and when 

presented, shall . . . compel action of the Secretary unlawfully withheld or unreasonably

delayed.” (emphasis added)).  If this Court is mandated to deal with unreasonable delays, 

Congress surely directs it to require the Secretary to address unconstitutional systemic 

delays.

 Moreover, the Court’s mandate to remedy delays is particularly strong when 

“human health and welfare are at stake.” Erspamer, 1 Vet. App. at 10 (internal quotation 

marks omitted).  Veterans’ claims for disability benefits indisputably implicate such 

concerns. Id.  Indeed, thousands of veterans die while their appeals are pending.  See

Veterans for Common Sense, 644 F.3d at 860.  A shocking number commit suicide, at a 

rate of approximately 20 per day as of 2014, a third of whom are users of VA services.

Ex. B, VA Suicide Prevention Program, Facts About Veteran Suicide (July 2016) (“In 

2014, an average of 20 Veterans died from suicide each day. 6 of the 20 were users of 

VA services.”).   Indeed, just among the 17 related petitions, three (almost one-fifth) 

involve widows who have had to advance their veteran-husbands’ claims after they died 
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because the VA failed to act in a timely manner. See Scyphers (16-2493); Mote (16-

2506); Curry (16-2497); see also Ex. A, U.S. Dep’t of Veterans Affairs Center for 

Innovation, Veteran Appeals Experience, at 10 (Jan. 2016) (recounting veterans’ feelings 

that “They are just waiting for me to die[;] then they can close my case and forget about 

me,” and “My husband died while waiting”).    

 Small wonder that the general public and veterans themselves have lost confidence 

in this system: Veterans—and even VA officials themselves—call it the “hamster 

wheel,”3 but it is a deadly serious one.  A recent VA study put the problem in stark relief: 

When [veterans commence an appeal]—whether they know it 
or not—they will enter into a process that takes years, 
sometimes decades, to complete. It will stretch across the 
Veterans Benefits Administration into the Board of Veterans’ 
Appeals and likely back again, often without them realizing 
it, and perhaps dozens of times. It might even transcend VA 
and head to the U.S. Court of Appeals for Veterans Claims. 
Some will be satisfied, many will not. Everyone will have to 
jump through hoops, absorb dozens of letters, fill out 
confusing paperwork, and learn to live with waiting. They’ll 
have “to fight.” 

Ex. A, U.S. Dep’t of Veterans Affairs Center for Innovation, Veteran Appeals 

Experience, at 1 (Jan. 2016); see also id. at 8 (referring to the “endless churn” veterans 

face).  As the VA summarized, “There is no end in sight,” id. at 5, and, “The length and 

3 See, e.g., Alan Zarembo, VA is buried in a backlog of never-ending veterans disability 
appeals, L.A. Times (Nov. 23, 2015) (“Cases often remain in the system for years in a 
slow-motion volley between the appeals board and the regional offices, with occasional 
detours to federal court.  Inside the VA, it has become known as ‘the churn’ and ‘the 
hamster wheel.’”), available at http://www.latimes.com/nation/la-na-veterans-appeals-
backlog-20151123-story.html.
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labor of the process takes a toll on Veterans’ lives,” id. at 11.  The VA’s graphical 

depiction of how veterans experience this system is startling: 

Id. at 8.

 This loss of public confidence in the system itself is a further factor counseling in 

favor of the Court addressing the merits of this epidemic problem.  See Erspamer, 1 Vet. 

App. at 10 (“Moreover, the interests resulting from delay here transcend those just of the 

petitioner.  Quite simply, excessive delay saps the public confidence in an agency’s 

ability to discharge its responsibilities and creates uncertainty for the parties, who must 

incorporate the potential effect of possible agency decisionmaking into future plans.” 

(internal quotation marks omitted)).  This Court, too, should not have confidence in the 

Secretary’s assurances and must step in to remedy what the Secretary will not.

 Despite this clear, long-standing mandate, the case law contains many instances of 

this Court refusing to intervene based on the Secretary’s say-so.  Again, this dynamic 

began in one of the Court’s earliest reported decisions, 26 years ago, where the Court 
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withheld mandamus relief “based upon representations of counsel for [the Secretary]” 

that the issue was in the process of being resolved.  Id. at 11; see also Bullock v. Brown, 7 

Vet. App. 69, 69–70 (1994) (“Based upon the petition and the response, it appears that 

administrative remedies may secure the relief ultimately sought.” (emphasis added)); 

Mathis v. Shinseki, No. 09-3295, 2009 WL 3542529, at *1–2 (Vet. App. Nov. 2, 2009) 

(“The attachments to Secretary’s response reveal that the Secretary is moving forward to 

implement the Court’s decision.”); Keith v. Brown, No. 96-1584, 15 Vet. App. 314, at *1 

(1997) (“The facts and circumstances, including the lengthy delay, in this case are

extreme and present the type of situation which could, under other circumstances, warrant 

the granting of extraordinary relief.  However, based upon the written representations of 

respondent’s counsel that the situation is being closely monitored and that the petitioner 

had a meeting scheduled on January 23, 1997, with the RO, the Court is constrained to 

find that a writ of mandamus is not warranted at this time.” (emphasis added)).

 Twenty-six years later, the Secretary’s say-so should no longer suffice.  At this 

point, it is not enough for the Secretary to claim the delays spring from a “burdened 

system” rather than “an arbitrary refusal to act,” see Costanza v. West, 12 Vet. App. 133, 

134 (1999), as indeed he did in the recently-filed Myers (16-2507) and Keefe (16-2501) 

responses.  He and his predecessors have been offering such excuses now for over a 

quarter of a century, even as Congress has repeatedly increased the agency’s resources.

 Indeed, the Secretary’s actions in these related cases prove that the Secretary’s 

handling of these cases is entirely arbitrary:  Suddenly and only now he finds these 

particular cases not part of the “burdened system” he has decried for decades, as he 
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hastily attempted to resolve them.  Many of the earlier cases before this Court alleged that 

an unreasonable delay violated a statutory requirement.  Lt. Col. Meissgeier presents the 

Court with a different question: Does the systemic, admitted, prospective four-year delay 

violate the Constitution of the United States, which counsel and courts have sworn to 

uphold?  The Secretary’s efforts to avoid a reckoning from this (or any other) Court 

declaring the admitted delay unconstitutional must come to an end.

 Perhaps, having read the amended petition and this Response, the Court may 

conclude that under the facts and circumstances presented and the Secretary’s public 

admissions of the delays alleged, the Court should grant the amended petition or, at the 

very least, permit further development and argument on the merits.  Indeed, in nine other 

related cases the Court ordered the Secretary to respond, the first step in evaluating the 

constitutional issue. See, e.g., Scyphers (16-2493); Aktepy (16-2495); Hall (16-2499); 

Jean (16-2500); Keefe (16-2501); Martin (16-2502); Mote (16-2506); Myers (16-2507); 

Punt (16-2510).  And on the merits, none of the related petitioners is arguing that this 

Court should actually grant the benefits sought, though the Secretary’s voluntary 

capitulation is always welcomed.  Rather, this Court should address whether the admitted 

delay Lt. Col. Meissgeier (and, by the Secretary’s admission, virtually every other 

veteran) faces amounts to an unconstitutional denial of due process.  See Matthews v. 

Eldridge, 424 U.S. 319, 330 (1976) (“Eldridge’s constitutional challenge is entirely 

collateral to his substantive claim of entitlement.”).
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II. Lt. Col. Meissgeier’s Claim Is Well Documented, and He Has Sufficiently 
Exhausted His Administrative Remedies. 

 Notwithstanding the foregoing, to address the Court’s specific concerns, Lt. Col. 

Meissgeier provides the following (1) documentation of his claim and (2) explanation 

regarding his efforts to exhaust the available administrative remedies.   

A. Lt. Col. Meissgeier’s Claim is Well Documented. 

 Lt. Col. Meissgeier entered the service in 1974 and served on active duty for seven 

years until 1981, when he entered the reserves.  Ex. C, Meissgeier Form 21-526, 

Veteran’s Application for Compensation and/or Pension (May 13, 2013) (“Meissgeier 

Application”).  He served subsequent extended periods of active duty over the next 26 

years, including during the conflicts overseas after 9/11. Id.  He retired in August 2007 at 

the rank of Lieutenant Colonel.  Id.

 Lt. Col. Meissgeier and his wife first noticed symptoms of what would prove to be 

severe sleep apnea in approximately 1980, while he was on active duty.4 Id.; see also Ex.

D, Spousal Statement in Support of Claim (May 13, 2013) (noting onset “since we were 

married in 1979”).  He also submitted documentation demonstrating symptoms of severe 

sleep apnea during his active duty service in Iraq and Afghanistan.  See Ex. E, Letter 

from K. Nordmeyer (Mar. 25, 2012) (noting severe sleep apnea symptoms from January 

4 Sleep apnea is a potentially life-threatening condition.  It can lead to heart attack, stroke, 
impotence, irregular heartbeat, high blood pressure, and heart disease.  In addition, the 
daytime fatigue it causes can result in accidents, loss of productivity, and interference 
with personal relationships. See https://web.stanford.edu/~dement/apnea.html.
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2005 to May 2006); Ex. F, Letter from R. Cradduck (Mar. 5, 2013) (noting severe sleep 

apnea symptoms in January 2005 while in Afghanistan).   

 On the advice of his spouse and colleagues, Lt. Col. Meissgeier sought medical 

attention in 2012.  Based on a sleep study, Dr. Barry Dicicco diagnosed him with severe 

sleep apnea, noting the “disorder has likely been present for many years,” and the “likely 

duration of the disease is approximately ten years . . . .”  Ex. G, Letter from Dr. B. 

Dicicco (Feb. 11, 2013).  Lt. Col. Meissgeier also submitted to the VA a second medical 

statement, from Dr. Anthony Bazzan, noting that he had observed snoring problems (a 

common symptom of sleep apnea) starting in 2001 and describing Lt. Col. Meissgeier’s 

diagnosis with sleep apnea.  Ex. H, Letter from Dr. A. Bazzan (Apr. 29, 2013).

 Lt. Col. Meissgeier submitted an application for disability benefits to the VA on 

May 13, 2013, including the two doctor letters, the statement from his spouse, the 

statements from his two colleagues, and his own attestation of his disability.  Ex. C, 

Meissgeier Application.  During the pendency of his claim before the Regional Office, 

Lt. Col. Meissgeier submitted multiple authorizations to the VA to permit them to obtain 

his medical records from Dr. Dicicco. See, e.g., Ex. I, Meissgeier Records Authorization 

Form 21-4142 (May 16, 2013); Ex. J, Meissgeier Records Authorization Form 21-4142 

(Apr. 25, 2014); Ex. K, Meissgeier Records Authorization Form 21-4142 (Oct. 3, 2014); 

see also Ex. L, Compensation and Pension Claim Status (Apr. 24, 2014).  He likewise 

requested that the VA obtain his military service and medical records. See Ex. M, 

Meissgeier Notice of Disagreement (Dec. 31, 2014).  And he specifically requested that 

the VA conduct a Compensation and Pension exam on him regarding sleep apnea; the 
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VA refused.  Meissgeier Decl. ¶ 2 (Oct. 24, 2016); see also Ex. N, Meissgeier Form 21-

4138 (Oct. 3, 2014) (“I will be happy to take any verification examinations or sleep 

studies that the VA requires to confirm my case.”).  Having submitted medical and lay 

evidence demonstrating a service-connected disability and having provided the VA 

everything it needed to obtain whatever additional evidence it wanted, Lt. Col. 

Meissgeier’s claim should have been granted.  See Ex. N, Meissgeier Form 21-4138 (Oct. 

3, 2014).  But the VA claimed it could not obtain the medical records (and as noted 

below, then based its denial in part on the absence of those records).  Ex. O, VA Status of 

Claim Letter (Sept. 29, 2014).

 Despite the evidence Lt. Col. Meissgeier provided and his numerous attempts to 

invoke the VA’s Duty to Assist, see 28 U.S.C. § 5103A, the VA denied his claim on 

November 13, 2014, claiming Lt. Col. Meissgeier had not submitted sufficient evidence 

to substantiate his claim (thereby ignoring the medical evidence Lt. Col. Meissgeier 

submitted) and also that it lacked his service medical records (thereby ignoring that it 

failed to obtain them).  Ex. P, VA Decision Letter (Nov. 13, 2014).  In an effort to 

comply with the VA’s confusing (and changing) regulations regarding claims appeals, Lt. 

Col. Meissgeier filed multiple Notices of Disagreement, all noting that the VA had not 

obtained his records despite the fact that he authorized the VA to obtain those records on 

multiple occasions and despite the fact that Lt. Col. Meissgeier himself was powerless to 

do so on his own.  See Ex. M, Meissgeier Notice of Disagreement (Dec. 31, 2014); Ex. Q, 

Meissgeier Notice of Disagreement (Jan. 6, 2015); see also Ex. R, VA Response to 

Meissgeier Notice of Disagreement (Jan. 29, 2015) (referring to a NOD of November 13, 
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2014).  In his NOD, Lt. Col. Meissgeier requested a Decision Review Officer hearing.  

Ex. Q, Meissgeier Notice of Disagreement (Jan. 6, 2015); see also Ex. S, Meissgeier 

Statement of the Case (Mar. 25, 2015) (noting Lt. Col. Meissgeier’s de novo review 

election).

 When it comes to denying a claim, however, the VA has no trouble finding the 

resources to be efficient.  On March 11 2015, Lt. Col. Meissgeier elected a medical 

opinion in lieu of DRO hearing, which the VA obtained just eight days later, on March 

19, 2015. See Ex. S, Meissgeier Statement of the Case (Mar. 25, 2015).  Six days later, 

the VA issued a Statement of the Case denying Lt. Col. Meissgeier’s claim, again 

ignoring his medical evidence and faulting him in part for its and the military’s failure to 

obtain his service treatment records. Id.

 Lt. Col. Meissgeier has also written the VA at least twice in an attempt to prompt 

it to action. See Ex. T, Meissgeier Form 9 (Nov. 9, 2015) (describing his email to the 

VA); Meissgeier Decl. ¶¶ 3–4 (Oct. 24, 2016). He never received a reply to any of these 

attempts, demonstrating the futility of this step.  Id.  As a result, Lt. Col. Meissgeier filed 

a Form 9 notice of appeal on November 9, 2015. Id.  He has heard nothing from the VA 

since that time.     

B. Lt. Col. Meissgeier Exhausted All Non-Futile Alternative Remedies. 

 The Court questioned whether Lt. Col. Meissgeier “has made any attempt to 

exhaust his administrative remedies to resolve his claim, to include contacting the 

regional office (RO), Director of Compensation, or Under Secretary for Benefits.”  Order 

at 1.  Exhaustion of administrative remedies is generally a prerequisite to mandamus 
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relief. See Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 380–81 (2004); Erspamer,

1 Vet. App. at 11.  But the exhaustion requirement is simply “a condition designed to 

ensure that the writ will not be used as a substitute for the regular appeals process.”

Cheney, 542 U.S. at 380–81.  As noted above, Lt. Col. Meissgeier asks only that this 

Court address the delay imposed on him, not the merits of his underlying benefit claim.  

Because that delay can never be appealed until after the harm is already complete, 

Erspamer, 1 Vet. App. at 10, there is no concern that the petition is being used as a 

substitute for the regular appeals process.  In addition, this Court has been clear that the 

exhaustion requirement cannot be used to force a petitioner to engage in “a useless act.”  

Erspamer, 1 Vet. App. at 11.   

 Lt. Col. Meissgeier has exhausted his administrative remedies under this standard, 

and his Petition before this Court is therefore ripe.  The Supreme Court said in Matthews:

[T]he power to determine when finality occurs ordinarily 
rests with the Secretary since ultimate responsibility for the 
integrity of the administrative program is his. But cases may 
arise where a claimant’s interest in having a particular issue 
resolved promptly is so great that deference to the agency’s 
judgment is inappropriate.  This is such a case.

Matthews v. Eldridge, 424 U.S. 319, 330 (1976) (emphasis added).5   This is equally 

“such a case.”

5 Full analysis of the factors set forth in Matthews and its progeny would require 
knowledge of the VA’s defense against the claim.  But as set forth above, to date in cases 
like Myers and Keefe, the VA has refused to even address the delay, other than to claim it 
is “moot” and then fault the petitioners for not themselves coming up with a way to solve 
the delay in their 20-page petitions.   
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First, Lt. Col. Meissgeier’s efforts to date are sufficient to exhaust administrative 

remedies within his power.  As set forth above, Petitioner provided a fully supported 

claim to the VA.  He invoked the Secretary’s duty to assist in obtaining his service and 

medical records, which the Secretary never accomplished.  He further invoked the 

Secretary’s duty to assist in obtaining his private medical records, which the Secretary 

again failed to accomplish.  He filed more than one Notice of Disagreement and sought 

DRO review.  He has on multiple occasions written the VA to move his case forward, but 

to no avail.  So Lt. Col. Meissgeier filed a Form 9 notice of appeal in an effort to move 

his case forward.  The VA has never responded.  Given the VA’s lack of response (other 

than to hastily deny his claim), there is no evidence that any further efforts on Lt. Col. 

Meissgeier’s part would advance his claim to the BVA.  The only thing left for Lt. Col. 

Meissgeier to do is wait two to five years (or more) for the BVA to begin consideration 

of his claim.6

Second, the Court’s additional proposed exhaustion measures, such as contacting 

the Director of Compensation or the Under Secretary of Benefits, find no support in the 

law.  Order at 1.  Neither measure is required of a veteran in order to advance his claim in 

a timely fashion. See Erspamer, 1 Vet. App. at 11 (“The only avenue arguably still 

available to petitioner, the procedures for which do not appear in any DVA regulation or 

rule, would be a plea directly to the Secretary.” (emphasis added)).

6 “Certifying” the appeal to the BVA is hardly a solution—as the BVA states, 
certification is still 222 days away from the certified appeal actually making it to the 
BVA for docketing.  Ex. Y, Fiscal Year 2015 Board of Veterans’ Appeals Annual Report 
at 21 (2016).
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 And it would be futile to require them here.  The Roanoke Regional Office is 

handling Lt. Col. Meissgeier’s case.  In the related Rose case (16-2494), the undersigned 

counsel contacted the Roanoke RO and even the Secretary himself on a number of 

occasions in an attempt to advance Mr. Rose’s case.  Ex. U, Letter from L. Montgomery 

to Secretary McDonald (Dec. 17, 2015); Ex. V, Letter from L. Montgomery to Roanoke 

RO (Mar. 8, 2016); Ex. W, Letter from L. Montgomery to Roanoke RO (Apr. 7, 2016).

The RO refused to act and candidly replied that it only now is processing Form 9 appeals 

from 2010 and early 2011. See Ex. X, E-Mail from J. Lorenzani to L. Montgomery (Apr. 

26, 2016) (“We are actively working F9s received in 2010 and early 2011.”).  Based on 

the VA’s own admission regarding the same RO in which Lt. Col. Meissgeier’s claim is 

pending, Lt. Col. Meissgeier can expect that his Form 9 filed in November 2015 will not 

even be “worked” until approximately five to six years from now, or approximately 2020

or 2021, after which it will face a further indeterminate delay while the VA advances the 

file to the BVA, a ministerial act that today takes an average of 222 days.  Ex. Y, Fiscal 

Year 2015 Board of Veterans’ Appeals Annual Report at 21 (2016). 

 Indeed, it would be more than futile to require these additional measures:  It would 

be perverse.  It would reward only the savvier and/or represented veterans who know 

such a measure—a measure absent from the VA’s governing procedures—is possible 

and, conversely, would punish the tens of thousands of other veterans who do not.   

 Moreover, as explained above, there presently exists no aggregation method by 

which veterans can collectively remedy the delays guaranteed to be imposed upon them, 

delays demonstrated by the Secretary’s admission and the admission of the Roanoke RO.  
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Instead, at present, a veteran’s only option to remedy the delay is to file an individual 

petition like this one.  Were the Court’s additional requirements to be a pre-requisite for 

relief from delay, every one of the tens of thousands of veterans facing a delay would 

have to inundate the Director of Compensation, the Under Secretary for Benefits, or even 

the Secretary himself with individual requests in order to obtain relief.  Such a 

requirement spread across the tens of thousands of veterans situated similarly to Lt. Col. 

Meissgeier would serve no one, as it would impose a futile requirement on veterans that 

would only further overburden the VA system.     

Finally, Lt. Col. Meissgeier’s petition to this Court itself exhausts his alternative 

remedies by bringing his situation sharply to light for the Secretary.  The Secretary has 

previously admitted that petitions like this serve to exhaust. See Erspamer, 1 Vet. App. 

at 11 (“Moreover, counsel for the respondent agreed during oral argument that this 

petition for relief in and of itself is enough to bring this matter to the attention of the 

Secretary and effectively serves, in this case, to exhaust that administrative remedy.”).  

With good reason: as explained above, in numerous of the related cases, the petitions 

have prompted action where the VA previously had ignored the petitioners’ plight, 

sometimes for more than a decade.  The Secretary can hardly deny that petitions like this 

one serve precisely the same purpose as would a call or a letter to the Secretary or his 

subordinates.  Except with two important distinctions: the petitions, unlike letters and 

calls, actually have had some effect, and this Court has the power to consider the 

constitutional issue.
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 In summary, Lt. Col. Meissgeier’s documentation more than adequately 

demonstrates that he has diligently advanced his claim and exhausted his alternative 

remedies.  From the filing of his Form 9, VA statistics reveal that Lt. Col. Meissgeier 

faces yet another protracted delay of 537 days until the VA “certifies” his appeal to the 

VA—a purely ministerial act that takes approximately 2 ½ hours—and then another 222 

days before his claim will be sent from the VA and docketed by the BVA.  Ex. Y, Fiscal 

Year 2015 Board of Veterans’ Appeals Annual Report at 21 (2016).  In other words, 

despite his diligence at every step, Lt. Col. Meissgeier faces a further minimum delay of 

more than two years (759 days).  But that is only the average.  As shown above, the 

Roanoke RO admits the delay at this stage to be on the order of five to six years.  Either 

way, Lt. Col. Meissgeier faces an unconscionable delay completely outside his control 

before he can have the opportunity to remedy the VA’s mishandling of his claim, the 

result of which is likely to be a remand and another round on the “hamster wheel.”  This 

is the delay as to which Lt. Col. Meissgeier requests this Court’s intervention.

III. Conclusion.

Although the Court would be within its rights to grant the amended petition or 

order further argument and development, the question before the Court at this juncture is 

simply whether the Secretary must “file an answer to the petition within a fixed time.”

Rule 21(d).  The Court should enter such an order in this case, and thereby permit Lt. 

Col. Meissgeier to advance his claim on the merits, just as the Court has done for 

numerous of the related petitioners.



This 24th day of October, 2016. 

/s/ John A. Chandler     
John A. Chandler 
Elizabeth V. Tanis 
KING & SPALDING LLP 
1180 Peachtree Street, NE 
Atlanta, GA  30309-3521 
Telephone:  (404) 572-4600 
jchandler@kslaw.com 
etanis@kslaw.com

/s/ Stephen D. Raber    
Stephen D. Raber 
Thomas G. Hentoff  
Liam J. Montgomery 
Charles L. McCloud 
WILLIAMS & CONNOLLY LLP 
725 Twelfth Street, N.W. 
Washington, D.C.  20005 
Telephone (202) 434-5000 
sraber@wc.com
thentoff@wc.com
lmontgomery@wc.com
lmccloud@wc.com 

Attorneys for Petitioner 
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UNITED STATES COURT OF APPEALS FOR VETERANSCLAIMS

Thomas Meissgeier, 

Petitioner, 

v NO. 16-2504

Robert A. McDonald, 
Secretary of Veterans Affairs, 

Respondent. 
/

DECLARATION OF LIAM J. MONTGOMERY IN SUPPORT OF
PETITIONER'S RESPONSE TO THE COURT'S OCTOBER 8, 2016 ORDER

I, Liam J. Montgomery, declare as follows: 

1. . I am over 18 years of age. I am an attorney at the law firm of Williams &

Connolly LLP. I submit this declaration in support of Petitioner's Response to the 

Court's October 8, 2016 Order (the "Response"). 

2. Attached as Exhibit A to the Response is a true and correct copy of U.S. 

Dep't of Veterans Affairs Center for Innovation, Veteran Appeals Experience (Jan.

2016). 

3. Attached as Exhibit B to the Response is a true and correct copy of VA

Suicide Prevention Program, Facts About Veteran Suicide (July 2016). 

4. Attached as Exhibit U to the Response is a true and correct copy of Letter 

from L. Montgomery to Secretary McDonald (Dec. 17, 2015). 

5. Attached as Exhibit V to the Response is a true and correct copy of Letter 

from L. Montgomery to Roanoke RO (Mar. 8, 2016). 



6. Attached as Exhibit W to the Response is a true and correct copy of Letter 

from L. Montgomery to Roanoke RO (Apr. 7, 2016). 

7. Attached as Exhibit X to the Response is a true and correct copy of E-Mail 

from J. Lorenzani to L. Montgomery (Apr. 26, 2016). 

8. Attached as Exhibit Y to the Response is a true and correct copy of Fiscal 

Year 2015 Board of Veterans' Appeals Annual Report (2016). 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on October 24, 2016 
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Declaration of 
Thomas Meissgeier



UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 

Thomas Meissgeier, 

Petitioner,

v.

Robert A. McDonald, 
Secretary of Veterans Affairs, 

Respondent.
_________________________________________/

NO. 16-2504

DECLARATION OF THOMAS MEISSGEIER IN SUPPORT OF
PETITIONER’S RESPONSE TO THE COURT’S OCTOBER 8, 2016 ORDER 

I, Thomas Meissgeier, declare as follows:

1. I am over 18 years of age.  I submit this declaration in support of 

Petitioner’s Response to the Court’s October 8, 2016 Order (the “Response”).

2. I requested that the VA conduct a Compensation and Pension exam for my 

sleep apnea.  The VA never provided me such an exam. 

3.   On October 20, 2015, I sent the VA an electronic message requesting 

information on the status of my claim, which was assigned VA Confirmation Number 

151021-000318.  The VA never replied. 

4. On November 6, 2015, I sent the VA an electronic message requesting 

information on the status of my claim, which was assigned VA Confirmation Number 

151106-000265.  The VA never replied. 
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5. Attached as Exhibit C to the Response is a true and correct copy of 

Meissgeier Form 21-526, Veteran’s Application for Compensation and/or Pension (May 

13, 2013). 

6. Attached as Exhibit D to the Response is a true and correct copy of Spousal 

Statement in Support of Claim (May 13, 2013).   

7. Attached as Exhibit E to the Response is a true and correct copy of Letter 

from K. Nordmeyer (Mar. 25, 2012).

8. Attached as Exhibit F to the Response is a true and correct copy of Letter 

from R. Cradduck (Mar. 5, 2013).

9. Attached as Exhibit G to the Response is a true and correct copy of Letter 

from Dr. B. Dicicco (Feb. 11, 2013). 

10. Attached as Exhibit H to the Response is a true and correct copy of Letter 

from Dr. A. Bazzan (Apr. 29, 2013).

11. Attached as Exhibit I to the Response is a true and correct copy of 

Meissgeier Records Authorization Form 21-4142 (May 16, 2013).

12. Attached as Exhibit J to the Response is a true and correct copy of 

Meissgeier Records Authorization Form 21-4142 (Apr. 25, 2014). 

13. Attached as Exhibit K to the Response is a true and correct copy of 

Meissgeier Records Authorization Form 21-4142 (Oct. 3, 2014).

14. Attached as Exhibit L to the Response is a true and correct copy of 

Compensation and Pension Claim Status (Apr. 24, 2014).   



3

15. Attached as Exhibit M to the Response is a true and correct copy of 

Meissgeier Notice of Disagreement (Dec. 31, 2014).

16. Attached as Exhibit N to the Response is a true and correct copy of 

Meissgeier Form 21-4138 (Oct. 3, 2014).

17. Attached as Exhibit O to the Response is a true and correct copy of VA 

Status of Claim Letter (Sept. 29, 2014).

18. Attached as Exhibit P to the Response is a true and correct copy of VA 

Decision Letter (Nov. 13, 2014). 

19. Attached as Exhibit Q to the Response is a true and correct copy of 

Meissgeier Notice of Disagreement (Jan. 6, 2015). 

20. Attached as Exhibit R to the Response is a true and correct copy of VA 

Response to Meissgeier Notice of Disagreement (Jan. 29, 2015).   

21. Attached as Exhibit S to the Response is a true and correct copy of 

Meissgeier Statement of the Case (Mar. 25, 2015).

22. Attached as Exhibit T to the Response is a true and correct copy of 

Meissgeier Form 9 (Nov. 9, 2015).
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icated to driving innovation at the largest civilian agency in the United States Government.  
The team at VACI does not believe in innovation for its own sake, but rather, in innovation 
that provides a tangible value to VA and to Veterans. The work of VACI is driven by a strong 
commitment to a Veteran-centered approach to service delivery, a dedication to data-driven 
decision making, and a commitment to design thinking.

Since 2011, VACI has worked to identify, test, and evaluate new approaches to VA’s most press-
ing challenges. Balancing the practical with the aspirational, VACI enables a steady influx of 
high value innovations into VA, moving them from concept to operational implementation.

This project was led by the Veteran-Centered Design Lab (VCD) and the Veterans 

Engineering Resource Center (VERC).  The VCD Lab informs the design and develop-

ment of innovative solutions to transform the Veteran experience utilizing principles of 
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//  INTRODUCTION

VETERAN APPEALS EXPERIENCE

Every year, over a million Veterans 
file claims with the Veterans Benefits 
Administration. They file for injuries 
ranging from the annoying to the 
life-altering, for increases in existing 
disability ratings, for benefits for 
family members. They come right 
after the military, young but prudent, 
or late in life, when their body has 
started to betray them. It could be 
their first claim or their fortieth.

The vast majority of Veterans, when 
they receive their decision, won’t 
appeal. But over one hundred thou-
sand will. They’ll appeal because they 
disagree with their decision, because 
they don’t understand their denial, or 
because it’s their right. They’ll appeal 
because they want to be heard. 

When they do—whether they know 
it or not—they will enter into a 
process that takes years, sometimes 
decades, to complete. It will stretch 
across the Veterans Benefits Admin-
istration into the Board of Veter-
ans’ Appeals and likely back again, 
often without them realizing it, and 
perhaps dozens of times. It might 
even transcend VA and head to the 
U.S. Court of Appeals for Veterans 

Claims. Some will be satisfied, many 
will not. Everyone will have to jump 
through hoops, absorb dozens of 
letters, fill out confusing paperwork, 
and learn to live with waiting. They’ll 
have “to fight.”

From the inception of the claims 
process until today, hundreds of 
cases and laws and tens of thousands 
of rules, well-intended in isolation, 
have piled on top of, underneath, 
and in between each other creating a 
staggering level of complexity. With 
permutations numbering in the mil-
lions, the process is barely compre-
hensible to experts and completely 
opaque to the Veterans who depend 
on its outcomes.

When the current appeals process 
was established in 1933, hospitals 
were few, most care was provided 
by house call, and medical records 
were virtually non-existent. Today, 
increases in medical knowledge, 
clinical practice, and the acceleration 
of the modern world have slowed 
the appeals system to a crawl as it 
struggles to keep up with expanding 
mandates, legal requirements, and 
documentation.

To better understand how Veterans 
experience the appeals process - how 
the process fits into the context of 
their lives - a group of six researchers 
spoke at length with more than 90 
Veterans whose service spanned the 
periods from World War II, Korea, 
and Vietnam, to the current conflicts 
in Iraq and Afghanistan.  

We spoke to Veterans at every stage 
in the process, from those receiving 
their initial decision to those with fi-
nal, complete results from the Board 
of Veterans’ Appeals. Some were new 
to the process.  Others, such as those 
who had just had their hearings 
with the Board, were years into their 
appeals.

What we heard was not easy.  The 
limits of a system designed in an 
earlier time for a different set of 
challenges are increasingly born by 
the Veterans whom the system was 
intended to serve.

Here’s what we heard, told in the best 
way we know how – the Voices of 
Veterans themselves. 

Our goal is to better understand how  
Veterans experience the appeals process and  
how the process fits into the context of their lives.
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RESEARCH FINDINGS

In our conversations, we heard many stories, both of the appeals process and Veterans’ lives. Five of these 
stories are highlighted in narratives in this document. These stories, coupled with this document’s themes 
and insights, illuminate findings ubiquitous across Veterans’ experiences, findings that should be consid-
ered in any conversation examining the appeals process. 

NARRATIVES OF 

VETERANS

Nothing conveys the effects of the 
appeals process like hearing the 
stories of Veterans. We’ve included 
five narratives telling the stories of 
men and women we spoke with on 
the road: 

Reggie – The Interplay of 
Injuries and Delays

Lawrence – The Wear on 
Those Who Need Help Most

Bill – The Frustrations of 
Compensation & Pension 
Exams

Lisa – The Compounding of 
Heartache    

Diego – The Fervent Desire 
to be Heard

KEY THEMES  

AND INSIGHTS

Our research surfaced five key 
themes surrounding Veterans’ needs, 
perceptions, and expectations in 
their experiences with the appeals 
process. These insights can serve as a 
guide across    VA for redesign of ap-
peals and related services that better 
meet the needs of Veterans and their 
families. 

1. The length and labor of 
the process takes a toll 
on Veterans’ lives. 

2. Like in the military, Vet-
erans care deeply about 
the outcomes of other 
Veterans.

3. Veterans feel alone in a 
process they don’t un-
derstand.

4. The appeals process 
feels like a fight.

5. Veterans want to be 
heard.

A JOURNEY IN THE 

APPEALS PROCESS

Journey maps take the reader along a 
customer’s or user’s journey inter-
acting with a product or service. 
A journey map seeks to show the 
different stages of the journey as well 
as what a Veteran thinks, feels, and 
does in a given stage. Here we’ve 
outlined a typical journey through 
the VA appeals process in five stages 
of increasingly bleak emotions:  

The Cautious Start

“The Fight” Begins

The Process Grinds

The Wear Takes its Toll

The Resignation
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//  METHODS

WHAT IS HUMAN-CENTERED DESIGN?

DEFINITION:

“An approach to systems design and development that aims to make interactive systems more usable by focusing 
on the use of the system and applying human factors/ergonomics and usability knowledge and techniques.”
INTERNATIONAL STANDARDS ORGANIZATION1

WHY HCD:

“Rather than requiring users to adapt their attitudes and behaviors in order to learn and use a system, a system 
can be designed to support its intended users’ existing beliefs, attitudes, and behaviors as they relate to the tasks 
that the system is being designed to support.” 
USABILITYFIRST.COM2

“A human-centered approach to innovation draws from the designer’s toolkit to integrate the needs of people, 
the possibilities of technology, and the requirements for business success.”
TIM BROWN, IDEO PRESIDENT & CEO3

Human-centered design (HCD) 
is a discipline in which the needs, 
behaviors and experiences of an 
organization’s customers (or users) 
drive product, service, or technolo-
gy design processes. It is a practice 
used heavily across the private sector 
to build a strong understanding of 

users, generate ideas for new prod-
ucts and services, test concepts with 
real people, and ultimately deliver 
easy-to-use products and positive 
customer experiences.

HCD is a multi-disciplinary method-
ology which draws from the practices 
of ethnography, cognitive psycholo-

gy, interaction and user experience 
design, service design, and design 
thinking. It is closely tied to “us-
er-centered design,” which applies 
parallel processes to technology 
projects, and “service design” which 
address the service specific experi-
ences.4

METHODS

CONTEXTUAL INQUIRY:
In-person individual conversa-
tion style interviews, in which our 
researchers met with Veterans in the 
context of the appeals hearing.

CUSTOMER JOURNEY MAP:
Translated the steps a user currently 
takes through a system or service, 
identifying the highs and lows of the 
experience from their perspective.

NARRATIVES:
Telling a compelling Veteran story 
that highlights a unifying aspect of 
the appeals experience.

This report is often referred to as the 
‘discovery’ phase of a user-driven 
design process – the initial research 
and analysis phase into the needs and 
behaviors of users and user experi-
ence of existing services.

Building on our conversations, we 
performed qualitative ethnographic 
and design activities, driven by a 
robust and evolving set of questions.  
Using design thinking and service 
design practices, we then mapped, 
visualized, and synthesized our 
findings, which are detailed in this 
report.

DESIGN

DELIVER

DISCOVER

RESEARCH  
SYNTHESIZE  

DEFINE
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WHERE WE WENT AND 
WHO WE TALKED TO

RESEARCH LOCATIONS

CITIES VISITED

Atlanta, Georgia

Las Vegas, Nevada

Phoenix, Arizona

Portland, Oregon

St. Petersburg, Florida

Washington, D.C.

INTERVIEW BREAKDOWN

ERA # INTERVIEWS

OEF/OIF

Persian Gulf

Vietnam

Korean

WWII 2

4

50

20

16

AGE # INTERVIEWS

65+

50-64

40-49

30-39

18-29

48

16

10

12

6

TOTAL INTERVIEWS:  92

HUMAN-CENTERED TOOLS:

UNCOVERING “THICK” DATA

Typically VA conducts surveys or focus groups to 
understand Veterans’ opinions about our services. 
While this kind of data offers immense value, it 
does not provide deep insight into the qualitative 
characteristics of a service experience or the human 
motivations of our customers. 

Design approaches to user research focus less on 
people’s opinions, and more on understanding 
their lives and experiences. By doing ethnographic 
fieldwork with a range of Veterans—from different 
service eras, different geographic areas, etc—and vis-
iting them in their homes and at their jobs, we were 
able to gather a complex and nuanced understanding 
of their everyday needs.

Jared Spool, a leading usability researcher, explains 
the value of research which facilitates the observa-
tion of human behavior:

“Users can’t describe activities that they don’t focus 
on. When you have an audience that is experienced 
at what they do, they often don’t pay attention to 
the small steps involved. An outside observer will 
see these ‘unspeakables’ and can document them in 
ways that the participants can’t. It’s these details that 
will make the user experience feel natural and well 
considered. 

Innovation happens when the designers get direct 
exposure to the users’ entire context and its subtle 
variations and accidental similarities. Some of the 
most innovative designs in the last 5 years are the 
result of paying attention to the little details in the 
user’s context.

‘Intuitive’ interfaces are easier to build when design-
ers have a deep understanding of the users’ context, 
terminology, and processes. It’s the combination of 
these three elements that make an interface seem 
intuitive, because the familiarity to users is already 
built in.”5
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//  APPEALS PROCESS

THE SYSTEM IS BROKEN

We are reaching a tipping point. 

440,000 Veterans have appeals pending

80,000 Veterans have appeals older than 5 years 

5,000 Veterans have appeals older than 10 years

5 years will be spent resolving a typical appeal

Veterans, VSOs, and VA employees are working 

harder than ever and we are still losing ground.   

There is no limit to the number of steps the process could require. 
The process can restart an unlimited number of times. 

There is no end in sight.

0    

200

400

600

800

1000

Appeals Reference 
Materials

Washington 
Monument

Statue of 
Liberty

White 
House

Human
Height

5’7” 70’ 305’ 554’ 921’

HOW THE APPEALS PROCESS STACKS UP

There are over 921 linear feet of appeals reference 
materials that the Board may have to consult in 
any given case,  from statutes passed after the  
Korean War to regulations drafted during the 
Great Depressions to medical reference  
materials from the Vietnam War era. 

Height 
in feet

6
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AS NEW RULES HAVE INCREASED  
SYSTEM COMPLEXITY...

Rating Decision Notice of 
Disagreement

Prepare Case for 
BVA Review & 

Certify 

Full Grant of 
Benefits 
Sought

Partial Grant 
of Benefits 

Sought
Case Requires 
Development 

Remand to 
Agency of 
Original 

Jurisdiction

Denial of 
Benefits 
Sought

APPEALS PROCESS IN 1962

Rating Decision

Notice of 
Disagreement

Decision Review 
Officer / De Novo 
Option Selected

Traditional Review 
Option Selected

INFORMAL 
CONFERENCE with 

Veteran and/or VSO

FORMAL HEARING
If requestedDecision

Satisfied? Award Action

Yes

Statement of Case (SOC)
An SOC is a adjudication of the 

appeal by VBA

No

DecisionSatisfied?

Award Action

No Yes

Formal Appeal 
(VA Form 9)Appeal Closed

No

Supplemental Statement of the 
Case

Full Grant of 
Benefits Sought

Award Action

PARTIAL GRANT 
with good potential 

for appeal 
resolution

Contact with VSO or 
Veteran for 
Resolution

Satisfied Award Action

Yes No

New Evidence 
Received? (Can 

occur at any time in 
the process)

Prepare Case for 
BVA Review & 

Certify 

No

Yes

Full Grant of 
Benefits 
Sought

Partial Grant 
of Benefits 

Sought

Satisfied? Award Action
Yes

No

Case Requires 
Development 

Remand to 
Appeals 

Management 
Center

Denial of 
Benefits 
Sought

Appeals to Court 
of Appeals for 

Veterans Claims

VHA opinion or Outside Medical Opinion 
Required. Board compeltes this 

development in certain appeals in which 
the medical record is insufficient, and no 

further examination is necessary 

Remand by the 
Court of Appeals for 

Veterans Claims

AGENCY OF ORIGINAL JURISDICTION (VBA)
Appeals in which Veterans are represented by a VSO return to 

the Appeals Management Center for development of 
evidence identified by the Board s remand, and remain with 
this VBA entity until all development is complete, at which 

time the AMC will complete an SSOC
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APPEALS PROCESS TODAY

...APPELLATE PROCESSING 
TIME HAS TRIPLED. 

Avg Army  
Vietnam tour  
365 days

WWII U.S. 
involvement 
 1365 days

462
days

1991

798
days

2001

1407
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2014

???
days
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//  APPEALS PROCESS

WHAT VA EMPLOYEES SEE
VA employees (and VSO’s) see the unique legal principles established by the appeals system that govern their actions. 
These principles—in theory—should create one of the most applicant-friendly systems:

Non-Adversarial: No entity, VA or 
otherwise, opposes a Veteran’s claim. 
Two sets of lawyers do not argue in 
front of a judge. There is no court-
room.

Duty to Assist: VA has a duty to 
assist Veterans in filing their claims, 
informing them of the necessary evi-
dence to prove and bolster their case. 

Open Record: The “open record” 
enables Veterans to add evidence 
at any time in the process—unlike 
the traditional judicial process with 
which most people are familiar.

In the simplest explanation, most ap-
peals begin as claims at the Veterans 
Benefits Administration (VBA). After 
one round or more rounds of appeal 
at VBA, an appeal moves to the 
Board of Veterans’ Appeals (BVA) to 
be ruled on by a judge. Veterans Ser-
vice Organizations (VSOs) provide 
representatives, to help Veterans. No 
one opposes Veterans’ claims and a 
claim only needs to be granted once. 
No one will challenge a satisfactory 
grant once it’s given. 

In reality, VA employees know they 
wrestle with a jumbled process, lim-
itless in its complexity and repetition. 
Through years of experience, they 
may have come to understand it and 
its varied paths. They may be able 
to explain it to you, slowly. But do 
not think that their view behind the 
curtain illuminates simple levers that 
can speed the process along. Instead, 
they see a complex, multi-stage, and 
non-linear monster. A monster they 

know fails to provide the results 
Veterans need in the time they need 
them. 

They will shake their heads and 
explain how the process got that way. 
They’ll explain the good intentions of 
Congress, the Court, or VA in mak-
ing a change, but they will then detail 
how, in practice, those new rules 
combined to create today’s dysfunc-
tional process. 

VBA officers will explain how 
nothing limits the number of records 
requests or doctor’s orders they could 
be required to ask for—even if it’s 
infuriating to both Veterans and 
them. The Board’s judges will outline 
how the open record or required 
remands can make the process churn 
to infinity. They’ll talk about combing 
through case files like the one at left. 

You’ll be hard-pressed to find some-
one who will defend the process. 

EXAMPLE OF A  
LARGE CASE FILE

NON- 
ADVERSARIAL

DUTY TO 
 ASSIST

OPEN RECORD
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WHAT VETERANS SEE
Veterans see and feel they have a different experience that contrasts the supposed “friendly” legal principles.  

Adversarial: To most Veterans, the 
appeals process feels like a fight. It’s 
non-adversarial in theory only. 

Labor Intensive: Poor communi-
cation and the relentless pursuit of 
records often feels like the opposite 
of assistance, adding more and more 
work for Veterans. 

Endless Churn: There’s a terrible 
hitch to the open record: if you sub-
mit new evidence, the claims review 
process starts all over again.  

Veterans and their families struggle 
to understand the process or their 
place in it. They have little under-
standing of the relationship between 
steps in the process and sometimes 
don’t even realize when they’re 
making a decision—even if it might 

delay their appeal for years. They 
don’t distinguish between VBA and 
Board; instead, they simply see VA. 
Even VSOs are occasionally viewed 
as a part of VA. As will be made 
clear in the coming pages, they do 
know it’s a monster, a broken system. 

The non-adversarial nature of the 
system, VA’s duty to assist, and the 
consequences of the open record are 
lost on Veterans. In fact, they often 
experience the opposite. 

ADVERSARIAL LABOR INTENSIVE ENDLESS CHURN



  

<<< NEED FOR ADDITIONAL EVIDENCE 

<<< BOARD REMAND 
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//  VETERAN JOURNEY MAP
Veterans follow several paths in the appeals process and many will exit the system before seeing a judge.  They have dif-
ferent  emotional lows, different highs, different moments that affect their experience. From our interviews a common 
emotional journey became clear.  The beginning can have positive moments, however the general march is a decline. 

Journey Phases Journey   

E
m
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l 
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nc

e

THE CAUTIOUS START: 

Veterans begin the process of filing a claim 
cautiously optimistic, their expectations 
tempered by stories from other Veterans or 
past negative experiences with VA or the 
military. 

Helpful VBA rep listens and 
explains how to file a claim

My claim was awarded 
to my satisfaction 

 I was not completely satisfied 
with VA’s decision, so I appeal

“THE FIGHT” BEGINS:

The fight begins with the first denial 
and appeal. Subsequent inquisitorial 
Compensation & Pension Exams and lack 
of help and attention quickly cement an 
adversarial outlook.

I receive a confusing letter say-
ing my file has been transfered

Its been years, so I write let-
ters to my congressmen and 
VA leadership seeking help

THE PROCESS GRINDS: 

Veterans enter years of confused waiting. 
The black box of the appeals process 
intermittently sends out additional 
records, marches them to more exams, or 
issues denials or remands. The process is 
confusing and emotionally draining.

VA asks for contact informa-
tion for a document I haven’t 
seen in 15 years

I drive around to all my 
different doctors as VA 
requests more documents

THE WEAR TAKES ITS TOLL: 

To Veterans, the repeated denials and lack 
of human interaction belittle their service 
and continued struggle. The fight with VA 
adds strain to already difficult situations.

A remand or readjudication from the Board 
sends the process back to the start to collect 
more evidence. While the Veteran waits, 
medical evidence can become outdated.

THE RESIGNATION: 

The process has taken everything that 
it can. If Veterans reach this point, they 
either give up, or plod forward knowing 
that it can’t hurt them more than it has.

I get an order for another C&P 
exam, it feels like an interrogation

I’m just waiting and  
waiting and waiting…

Call to check on status of claim, 
got an unhelpful response
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The journey map below  seeks to foster empathy and understanding by depicting the broad emotional stages Veterans 
will experience as their appeals drag on and on. It depicts their claim and subsequent appeals’ movements in the pro-
cess along the horizontal, X-axis while the cumulative emotional experience along the vertical, Y-axis.

Time Feeling Thinking

I got a relatively 
quick decision  
with my appeal 

1-2
years

• This will probably take a couple of 
months, couldn’t take more than a year.

• I’ve heard horror stories but my claim is 
simple. 

• It’s very vague online and if you call 
somebody they’re very vague also.

No one’s listened, so I write a 
letter explaining my story and 
in the process introduce new evi-
dence which VA must now track 
down from a doctor

2-3
years

• Made me feel about this big…tiny.

• That comp and claims doctor, he’s not 
listening to [me].

• I just want to tell my story. I just want 
them to hear me.

I’m expecting a ruling but instead 
the Board says I have to get anoth-
er C&P exam, since my condition 
has gotten worse while waiting

2-3
years

• I tried not to think about it.

• They just keep making me submit the 
same documents over and over again.

• I wrote a nasty letter to the VA Secretary 
telling him the challenges I am facing.

3-5
years

• C&P Exam is a battle.

• I’ve been fighting for five years.

• They are just waiting for me to die, then 
they can close my case and forget about 
me.

I was nervous of my hear-
ing, but the judge listened, 
cared, and helped

5 years  
& 

beyond

• They can’t hurt me anymore than they 
already have.

• My husband died while waiting.

• After talking to the judge, I feel some 
hope.

= Trigger to go back in the process= Positive moment
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//  KEY THEMES

The length 
and labor of 
the process 
takes a toll 
on Veterans’ 
lives.
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Insights

• Instead of assisting Veterans, the current 
process increases the stress and uncertain-
ty of already difficult situations. 

• Delays have a palpable, debilitating effect 
on Veterans’ health and quality of life. 

• Veterans jump through hoops, working 
hard to try to meet the demands of the 
process.

• The required paperwork and records seem 
redundant, cumbersome, and confusing. 

• The factors that take a toll on Veterans 
over the years clearly show themselves as 
symptoms even in the earliest stages of 
the process. 

Design Considerations

• How might we design a faster and 
simpler process? 

• How might we minimize the churn and 
delays created by the open record? 

• How might we streamline or reduce re-
cords requirements? 

• How might we prioritize Veterans with 
severe health or economic hardship earlier 
in the process? 

• How might we create a system that can 
respond to Veterans’ changing health and 
lives without pushing them back in the 
process? 

“After going through all these, I’m wore 
out. I’m 68 years old, by the time I got an 
answer [on a new appeal] I’d be dead....
There’s a point in time when it’s just not 
worth it.”

“[At the start], I was more optimis-
tic. I knew it wasn’t going to be a 
two month ordeal, but then after 
all this time...my optimism flat 
left.”

“I figured it’d only take a year [when I 
started], not five. Because it’s been five 
years, one month. Isn’t that a long time? 

“I’ve jumped through every hoop.”

“You know I have been disappointed for 
so long going through this situation, 
I don’t think whatever decision they 
make is going to hurt me because I’ve 
been hurt already and I’m about to get 
teared up thinking about it.”

“My wife however didn’t want me to 
[appeal]. Because there’s so much 
stress in waiting and waiting and 
waiting and waiting.”

“The whole time, you’re waiting, just like 
me, your ailments are growing, they’re 
getting worse. And you can’t go back and 
renew your claim now, and say it’s getting 
worse because then you’re pushing that 
first claim back and you’re [basically] 
starting a whole new claim. It’s a really 
stressful process.” 
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 Date of Original Claim:  12/20/12 

 Total time pending:  4 years, 9 months, 13 days 

 Total number of VA adjudications:  2 (1 Rating Decision, 1 SOC) 
* SSOC = Supplemental Statement of the Case
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REGGIE The Interplay of Injuries and Delays

“If I appeal this…I have to wait another two or three years. I’ve  
already waited two or three years. No one’s going to talk to me.”

Serious injuries rarely rest. They 
worsen. The leg injury creeps into 
back pain. Diabetes makes a foot 
useless. A heart exposed to Agent 
Orange deteriorates. Injuries don’t 
recognize their neat categorization 
at a 20% or 30% or 60% disability 
rating.

Say you’re Reggie, a young Veteran 
who injured his leg in Iraq during a 
train-up for a military exercise.

In the years after your initial claim, 
your leg injury worsens. It begins 
to damage your back. You file new 
claims to reflect their deterioration 
in 2009. 

You wait. Your injuries, though, 
don’t. They don’t go on hold. Use 
of your right leg and back continue 
to decline severely. Doctors place a 
neurostimulator in your back and 
buttocks to provide relief. While 
you wait, you go under the knife, 
again and again, the doctor cut-
ting through the scars of the last 
operation to make adjustments. 
You beg your doctor not to put you 
on morphine. You don’t like being 
strung out. But it’s the last resort; you 
take it twice a day. Three years later, 
VA denies your claim. VA says the 
pain in your back—never mind the 
morphine or the days bedridden—is 
moderate, not severe. You don’t even 
understand the legalese that denied 
the leg claim. You appeal. 

More waiting. Your wife, Helen, be-
comes your caretaker. She helps you 
put on your shoes in the morning—
you, a former soldier in your thirties. 
More surgeries. You can’t play with 
your kids. You gradually accept a 
cane. Pain, and the medication for it, 
keeps you from working. Depression 
sinks in. You attempt suicide. You 
survive. You’re still waiting. That ap-
peal is still pending. The country you 
fought for still refuses to acknowl-
edge the extent of your sacrifice. 
How can it care for or support you if 
it doesn’t do that? 

Your claim is old, outdated. Filed 
years ago. In a logical world, you 
would update it—things have gotten 
worse. In fact, VA’s open record 
enables you to add evidence at 
any time, unique in the American 
judicial system. But if you did submit 
that new evidence, it’d send your 
claim back to the very start. Reggie 
explains:  

“The whole time you’re waiting, 
just like me, your ailments are 
growing. They’re getting worse. 
And you can’t go back and renew 
your claim now, and say it’s get-
ting worse because then you’re 
pushing that first claim back and 
you’re [basically] starting a whole 
new claim. It’s a really stressful 

process.”

Any new evidence punts the appeal 
back to the start. All that waiting 
you’ve done will only be repeated as 
it’s pushed back for a fresh review. It’s 

rare that Reggie realizes this—most 
Veterans don’t. They send in new evi-
dence to bolster their claim. They try 
to help the process along; instead, the 
process just sends them backwards. 
It perpetuates an endless churn. The 
waiting makes Veterans give up. 
Reggie continues:

“I think that’s happened to me 
three or four times where I could 
have appealed [a rating], but I 
didn’t because it was like, if I ap-
peal this, I have to go file another 
claim. I have to wait another two 
or three years. I’ve already waited 
two or three years. No one’s go-
ing to talk to me. My condition’s 
going to grow even more and I’m 
still not going to be recognized 

for what’s going on.”

He’s not alone. The current process 
is incapable of responding to the 
changing medical conditions in the 
timely manner needed by Veterans. 

The waiting isn’t easy. As Reggie tries 
to maintain a life, tries to restore 
his health and some semblance of 
normalcy, the process sends VA and 
Reggie hunting for more and more 
papers, breeding more and more 
delays. VA confronts him with a lack 
of communication, explanation, and 
personal contact. It infuriates him 
and Helen. Letters pile up saying, 
essentially, that nothing is happen-
ing. “It’s very vague online and if 
you call to talk to somebody they’re 
very vague also,” Helen explains. As 
Reggie’s wife, Helen has fought this 
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just as much as he has. The process 
takes a toll on families. “If they have 
the technology,” she continues, “why 
can’t they put more detail about the 
process, or what the next step is, or 
where you are…They have the eBen-
efits portal already. What would it 

take to just put more detail in there?” 
Perhaps speaking to a generational 
shift, Reggie and Helen practically 
implore VA to use eBenefits more. 

They want to know where they are in 
the process, what’s coming next, and 
what evidence VA has—especially 
since they keep getting requests for 
documents they’ve already submit-
ted. It’s a common sentiment, in a 
common, infuriating story. Reggie, 
exasperated, sums it up: “I don’t 
understand the whole claims process, 
appeals process. I don’t understand 
it at all. It makes no sense.” He and 
Helen want a process they can un-
derstand. 

Reggie and Helen keep pushing 
through it. A grant of the benefits 
would mean a lot of things to them. 
Yes, it entails a larger disability 
payment. But it also means access to 
additional treatment in the VA med-
ical system, including specialized 
care for spinal cord injuries. Most 
importantly, for Reggie and his wife 
Helen, it means that VA acknowledg-
es his sacrifice and the extent of his 
injuries. It’s psychologically import-
ant for him and many other Veter-
ans. It lightens his load, makes the 

pain easier to bear, to know that the 
country he fought for recognizes the 
weight he and his family still carry 
from service. 

That he has to fight for that ac-
knowledgment—as he also fights to 

maintain his quality of life—angers 
him. His piercing, ice blue eyes 
narrow. That the system doesn’t trust 
him angers him. When he appealed 
in 2012, he got a note out of the blue 
granting his PTSD claim. 100%. No 
explanation, nothing addressing his 
other claims. It felt like they were 
trying to shut him up: 

“It seemed like it was a politi-
cal thing: ‘He probably wants 
to be 100% anyways, just give 
him 100%.’ That’s how I felt, 
you know? And that wasn’t the 
point…The point was to get accu-
rately rated for my mental disabil-
ities…So you give me 100% for 

my mental disabilities. So what?”

He doesn’t want VA to just throw 
him 100% and think he is “just 
going to sit back and shut up.” That 
patronizes his intent, his injuries, 
and his sacrifice. It cheapens the 
suicide attempt, the pain, the cane he 
uses before forty. That’s not what he’s 
fighting for in this process.  

What is a good outcome for him? He 
doesn’t hesitate: 

“To know that the VA supports 
me. They’re not just treating me. 
They’re supporting me. It feels 

good to know that you have that 
backup, but as long as they don’t 
acknowledge that you have these 
issues, they’re never going to sup-
port you correctly. I hate the fight 
of getting them to acknowledge 

that I have these issues.”

VA can’t provide a rating for not 
being able to play with his kids. It 
can’t capture the difficulty of having 
his wife become his caregiver. But it 
can support him by recognizing how 
the injuries he sustained in service 
weigh on his and his family’s life. It 
can show that VA and his country 
still care. 

“To know that the VA supports me. They’re 
not just treating me. They’re supporting me.” 

// NARRATIVES - REGGIE
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//  KEY THEMES
 

Like in the 
military,  
Veterans care 
deeply about 
the outcomes 
of other  
Veterans.
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Insights

• Comradery continues beyond service and, 
in the appeals process, the process be-
comes the new enemy.

• Veterans are willing to sacrifice for their 
fellow Veterans in the system.

• Veterans want VA to support their brother 
and sister Veterans, especially those who 
are worse off.

• Veterans recognize that VA faces serious 
problems in the appeals process.

• Veterans rely upon each other, first and 
foremost, when determining how to inter-
act with VA.

Design Considerations

• How might we design a system that meets 
Veterans’ expectations of both individual 
and collective justice? 

• How might we foster Veteran comradery 
and communication during the appeals 
experience?

• How might we redesign the system to 
help those Veterans struggling the most?

• How might we effectively communicate 
those steps Veterans can individually take 
to alleviate delays in the process?

“I am happy to the see the younger 
Vets have it easier.”

“There are some things that I would [ap-
peal] if I thought that I wouldn’t be taking 
away care from somebody more urgent. 
There’s guilt…Maybe if things change, if 
things in the system changed, I might try 
to [appeal].” 

“That’s all I want, is to be heard, to be 
treated with respect, to have other Veter-
ans not be so scared to file a claim.”

“I’d go out of my way to help a Veteran. 
I think that we should help each other 
and do everything we can because people 
don’t realize some of the things that Vet-
erans see and do over the years.”

“I get help from other Veterans who have 
been through the process before.  It is 
confusing though when we have similar 
issues, but get different ratings.”

“It changes your life – it can cause you to be 
depressed, incapacitated, but I can’t let that 
stop me from helping others. I advise them: 
‘Do you have the time and mental commit-
ment to appeal?’ This is my first time going 
through an appeal and I wouldn’t wish that 
on anybody.”

“It’s horrible, I know of other Veterans 
who’ve just given up.  I hear it all  
the time.”

“I didn’t go for a long time because 
I figured there were Veterans worse 
off than me that needed it.”
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 Date of Original Claim:  11/08/07 

 Total time pending:  7 years, 7 months, 8 days 

 Total number of VA adjudications:   
      5 (1 Rating Decision, 1 SOC, 1 SSOC, 2 Board Remands) 
* SOC = Statement of the Case 
* SSOC = Supplemental Statement of the Case
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LAWRENCE The Wear on Those Who Need Help Most

“It’s been a long road. Period. From the day I got out until today. 
That’s been twenty some years. That’s a big, big thing…I just want 
them to hear what I got to say.”

He sunk into depression, drifting into  
homelessness and alcoholism.

Lawrence got the letter from a friend 
he’d once lived with. It was crumpled 
by the time he got it, but it arrived in 
time. The hearing for his VA appeal 
was coming up, the letter told him, 
and soon. His friend had almost 
returned it to sender—had even 
written it out—but since it looked 
important he held on to it a little lon-
ger. And when Lawrence happened 
to call his friend about an unrelated 
matter, the letter, improbably, made 
it into his hands. 

Lawrence had been homeless. It’s 
hard to get letters when you’re 
bouncing from apartment to apart-
ment, street to street. He’d missed his 
last hearing for precisely that reason. 
Now, he was finally getting his feet 
under him, with VA’s help in fact. 
He’d forgotten about the appeal for 
years, but somehow here it was and 
he would go, for a claim made eight 
years earlier.  

He had enlisted in the Army in the 
late 1970s. His mother had died 
when he was young and his dad had 
raised him alone in rural Georgia. 
Lawrence joined the Army to make 
him proud. 

When he joined, his medical exam 
noted that he had an eye condition, 
but they brought him in anyway. It 
deteriorated after that. At intervals, it 
would turn red or stick shut. He’d get 
bad headaches and pain. The Army 
offered him a medical discharge— 
with a 10% benefits rating for the 

eye. With no knowledge of what was 
to come, he fought to stay in. He 
wanted to prove himself. He didn’t 
want to fail. He changed his MOS 
(Military Occupational Specialty, his 
job), got support from a command-
ing officer, and stayed—but only a 
little longer. The Army discharged 
him a year later, without the benefits. 
He felt like a failure. 

His eye problems continue to wors-
en. A few years after his discharge, 
he remembers, “I woke up blind.” 
The sight in his left eye, always the 
troublesome one, had stolen away in 
a night. 

He didn’t tell anyone. For years. 

“I woke up blind and I didn’t tell no 
one for a long time,” he explains. “My 
sister, my brother, my dad, my family 
members. I didn’t tell them. I made 
it work.” 

He wanted to be strong. He didn’t 
want people to see him as weak. 
When he bumped into people or 
trees or walls, he played it off as 
clumsiness or drunkenness. When he 
missed seeing something he pre-
tended he was absent-minded. The 
left side of his body grew scraped, 
bruised, and scarred from the col-
lisions. People fought him when he 

would accidentally bump into them 
or their girlfriends at bars.  

Eventually he caved and told his fam-
ily, but they didn’t believe him. He 
decided to keep playing it off. 

“If I can fool them,” he thought. 
“I think I can make it. It’s really 
screwed up, but that’s what I did. I 
tried to make it because I had been 
let down so much, I just tried to 
make it.” 

He stayed away from people, from 
his family. “I hung by myself,” he 
explains. “I didn’t get into any 
relationships, I didn’t let anyone get 
close to me…I know it sounds crazy, 
but that’s my life.” His relationships 
with his family still suffer from it. 
He didn’t pursue stable employment, 
believing he couldn’t be hired if he 
admitted his blindness and couldn’t 
keep the job if he got it on a lie. 

He sunk into depression, drifting 
into homelessness and alcoholism. 
The useless left eye still hurt, sending 
him to the hospital multiple times. 
He kept trying to make it. 

He approached VA for help at one 
point, filed a claim for his eye and 
for financial support. He was denied. 
“They wouldn’t talk to me. They said 
that’s unrelated. I got very upset, the 
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heck,” he says. “I’ll just start trying 
to make it on the outside.” He did, 
file an appeal and continued to try to 
fight that appeal as he bounced from 
apartment to apartment. 

The paperwork, the hoops that VA 
and Veterans must jump through in 

the process, dogged him and drove 
him to exasperation: “I got fed up 
with everything that was going on. 
I said to hell with it. I didn’t have no 
place to go, I didn’t have no place 
to stay. I couldn’t keep up with all 
this stuff. I could barely keep up 
with myself.” He thinks he left the 
five or six pounds of paperwork he’d 
accumulated in a friend’s apartment 
somewhere. 

Eventually, he gave VA another shot. 
This time, they helped him get back 
on his feet, placing him in a halfway 
house and starting to get him care. 
He now has his own permanent 
address. 

The appeal, even if he’d given up 
on it, though, hadn’t died. He had 
requested a hearing in all that pa-
perwork and so a hearing was still 
scheduled. That letter still got sent to 
that old address. And it ended up in 
his hands. 

Waiting, he explains why he wanted 
a hearing: “I wanted them to see me. 
I wanted to see them. I wanted to 
look at them the way they’re looking 

at me.” If he could have made one 
change to the process, he would have 
cut out all the paperwork and gone 
straight to that conversation: 

“It’s been a long road. Period. 
From the day I got out until 
today. That’s been twenty some 

years. That’s a big, big thing…I 
just want them to hear what I got 
to say because I tried to tell them 
years ago how simple it was: all 
I want is the medical discharge I 
was tried to be given…If I’d have 
knew that you were trying to give 
me a medical discharge because 
I was going to go blind…I’d have 

took it.”

Perhaps he ascribes too much 
foresight to the Army doctors, but 
his request was simple, especially 
since he, like many Veterans, sees the 
military and VA as being far more 
interconnected, if not synonymous, 
than in fact they are. 

The hearing occurred. 
Lawrence told his 
story, explained why 
he thought the matter 
was simple.

If he ends up denied again, though, 
he’s done with the process. “I’m done. 
I’m done,” he sighs. He’s tired: “If I 
keep doing this, I’ll be dead before I 
get any opinion. So if it don’t work 
this time, I’m just going to start liv-
ing, living as best I can.” The process 

takes too long. 

Still, the hearing was a positive expe-
rience for Lawrence and things are 
moving in a better direction. He talks 
about how he now has his own place 
and makes plans for keeping up with 
his prescriptions and seeing a prima-
ry care physician for the first time in 
eight years. “I think things are going 
to be a lot better,” he muses. “[I] 
have some hope…I feel better now 
that somebody did listen. If it don’t 
get no further than where it’s at, I’m 
alright…I’m going to start living the 
best I can.” He’ll be trying to make it, 
like he always has. 

Asked to draw how he felt, he drew a 
smiley face—an X where the left eye 
would be. 

Underneath it he wrote one word: 
“Hope.” 

// NARRATIVES - LAWRENCE

“I wanted them to see me. I wanted to see 
them. I wanted to look at them the way 
they’re looking at me.”

“If I keep doing this, 
I’ll be dead before I get 
any opinion.”
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Veterans 
grow to 
feel alone 
in a process 
they barely 
understand.
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Insights

• No matter how much they want or how 
hard they try, Veterans can’t understand 
the current process beyond the most basic 
elements.

• Veterans go to lengths to find help, and 
the degree to which they find it deter-
mines a large part of their experience with 
the process.  

• Veterans want an advocate who cares 
about them and their challenges. 

• Veterans do not see their actions as con-
tributing to the delay in any way. 

• Experiences with VSO representatives—
the current advocates in the system—vary 
widely. 

Design Considerations

• How might we redesign the claims and 
appeals process to make it intuitive? 

• How might we remove the pitfalls of the 
process so that Veterans’ attempts to 
move their appeal along don’t set it back? 

• How might VA connect a Veteran and 
their family with personalized support and 
a trusted advocate across all phases of the 
claims and appeals processes? 

• How might we ensure that Veterans are 
fully prepared and educated on their op-
tions and prospects before they start the 
claims and appeals processes? 

“I’ve been doing this on my own, 
with zero help, nothing. I mean I 
think I’ve become an uncertified 
medical doctor and an uncertified 
lawyer.”

“Tell me where I’m at: ‘They’re at this 
stage. They just went over this evi-
dence. This is where you’re standing 
now.”

“Who denied [my claim]? If you’re not 
talking face to face with somebody how are 
you going to deny it. That’s another issue, 
you shouldn’t be denying people a claim 
unless you talk to them face to face.”

“I don’t understand the whole claims pro-
cess, appeals process. I don’t understand it 
at all. It makes no sense.”

“I wouldn’t even know who to 
try to get a hold of [at VA].” 

 “No one talks to me…It says to call this 
number....Nobody, nobody is going to an-
swer that phone when you call them.”

“I consider it to be all VA.”
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 Date of Original Claim:  10/05/10 

 Total time pending:  4 years, 8 months, 11 days 

 Total number of VA adjudications:  2 (1 Rating Decision, 1 SOC) 
* SOC = Statement of the Case
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BILL The Frustrations of Compensation & Pension Exams

“If you get us blown up, I’m going to come back and haunt your ass.”

Sitting in his position as a gunner, 
Bill turned to his buddy, the driver of 
his armored vehicle, and reminded 
him as they moved out of the base in 
Vietnam: “If you get us blown up, I’m 
going to come back and haunt your 
ass.” 

“And wouldn’t you know it,” he re-
calls, “he got us damn blown up!” 

Ninety days later, Bill, a Marine 
drafted in the late 1960s, and his 
buddy were back in Vietnam with a 
commanding officer incredulous to 
see them: “I’m putting you guys on 
the same truck again, and if you blow 
up again, I’m going to stick my foot 

so far up your [you know what] they 
can’t send you back.” Two months 
later, an explosion threw Bill a hun-
dred feet. This time injuries sent him 
home for good.  

Today, he wears a “Vietnam Veteran” 
hat over long, gray hair a good six 
inches past his shoulders. “I married 
a Hemingway [a granddaughter of 
Ernest to be precise], I don’t have 
kids. I’m the only kid I’ll ever raise 
and I’m not sure I did a great job on 
that,” he regales. He uses a walking 
boot—complications from diabetes 

caused by Agent Orange exposure. 
He boasts a cane, a gregarious na-
ture, and a sense of humor; as he sits 
down, he picks up his cane and hol-
lers “I have PTSD, watch out my cane 
could go off at any moment!” before 
pretending to shoot at the room with 
his cane.  

The self-deprecating humor’s easier 
in the day. At night, he dreams of 
Vietnam: nightmares of explosions 
and combat.

VA’s helped him. He’s seen therapists 
both at VA and privately. VA’s treated 
him for his diabetes, and quickly 
granted him service-connection 

based on Agent Orange. But when he 
put in a claim for PTSD, VA denied 
it. Angry, he appealed. He waited 
four years for a hearing. 

How would you assess whether or 
not someone has PTSD? You could 
ask them, but maybe you want more 
concrete validation. You could ask 
their family—who live their strug-
gle with them. Better yet, from an 
official perspective, you could ask 
their doctor or therapist—the person 
tasked with understanding their hurt 
and helping them work through it. 

Or you could sit them in a room with 
someone who’s never met them and 
have that person decide in a couple 
of hours. That’s the Compensation 
and Pension Exam —almost al-
ways referred to by its initials “C&P 
Exam.” 

Typically, when a Veteran files or ap-
peals a claim, they must have a C&P 
Exam. A medical professional—per-
haps not even a doctor—examines, 
tests, and probes to determine the 
validity of their claim. For some 
Veterans, it’s one of the most reviled 
parts of the VA process. Veterans lik-
en it to an interrogation, a cross-ex-
amination, a hunt to find out the lies 
the examiner is convinced they’re 
telling. 

Veterans and others struggle with 
why the doctors who know and treat 
them don’t suffice, why they aren’t 
more involved in disability deter-
minations.  “Let the real people, the 
VA doctors, nurses, the ones that 
care and do the work, take care of 
the process and the soldiers,” Bill 
inveighs. All of his mental health 
doctors, be they VA or private care, 
state his PTSD stems from Vietnam, 
specifically from being blown up 
twice. They’ve worked with him for 
years. 

After a few hours, the C&P Examiner 
felt differently: His PTSD came from 
riding motorcycles. 

Claim denied. Appeal begun. 

How would you assess whether or not someone 
has PTSD? You could sit them in a room with 
someone who’s never met them and have that 
person decide in a few of hours. That’s the Com-
pensation and Pension exam.
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The 
appeals  
process 
feels like a 
fight.
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Insights

• Veterans feel belittled and untrusted in 
the process.

• The appeals process is non-adversarial 
only in theory. 

• Veterans think VA hunts for any reason to 
deny.

• The C&P Exam feels like an interrogation 
or an impersonal, insufficient checking of 
the box.

• Veterans will often reach out to the Secre-
tary of VA, their congressmen, and other 
leaders for help. 

Design Considerations

• How might we deliver on our non-adver-
sarial promise at all stages of the process? 

• How might we create a Veteran-centric 
C&P Exam? 

• How might we foster a mutual sense of 
trust between Veterans and VA employ-
ees?

• How might we make the appeals process 
a holistic fresh start in a Veteran’s interac-
tions with the government? 

“[The process] needs changing, no question. 
Veterans should be treated with respect 
and dignity. Veterans need to know VA is 
on their side.”

“I’ve been fighting for five years.”

“When I try to go and get help they say I 
had these problems before I went in the 
military. Yet they drafted me and sent me 
to Vietnam. Had me killing folks. And 
when I come back home I have to fight to 
get [benefits].”

“It just seems like you’re fighting 
a losing battle. And its like insur-
ance, they just hope you give up.” 

“They are just waiting for me to die, then 
they can close my case and forget about 
me.”

“Twelve years, they deny, deny, 
deny [bangs table].”

“It seems like when we’re in the examina-
tions for the claim like you’re being inter-
rogated, like you’re doing something wrong 
for being there.”

“Not until we got to the DRO [Decision Re-
view Officer] process [did the system feel 
non-adversarial].”

“I felt I had to write a nasty letter 
to Secretary and Congressmen to 
tell them how bad the process is”



29

 Date of Original Claim:  01/13/11 

 Total time pending:  4 years, 5 months, 3 days 

 Total number of VA adjudications:  4  (3 Rating Decisions, 1 SOC) 
* SOC = Statement of the Case



30

LISA The Compounding of Heartache    

“It was so frustrating. I told you this, I sent you this. I did this. I’ve 
jumped through every hoop.”

The doctors gave Lisa’s husband 

two months to live. A searching 
series of tests to discover the source 
of Jim’s lung problems had ended 
with a cancer diagnosis. It hadn’t 
been COPD or allergies, asthma or 
the pneumonia. No, it was a tumor, 
developed from exposure to asbestos 
decades prior. Everything turned 
upside down for Lisa. 

When had he been exposed to the 
asbestos, they had 
wondered together? 
Jim had worked as 
a salesman after the 
Navy: suits, insur-
ance, cars. His brief 
stint as a building 
inspector had come 
with proper training 
and had occurred 
too recently for 
asbestos to hit him 
like it did.  His time 
in the Navy provided a slew of expla-
nations, and the timing made sense. 
He’d certainly been exposed when he 
had deployed to Alaska in the 1960s. 
There he had combed through and 
worked in the wrecked infrastructure 
of the largest earthquake to hit North 
America in the 20th century. Plus old 
vessels like his were known to have 
significant amounts of asbestos in 
their construction. The Navy seemed 
the only logical source of asbestos 
exposure. 

They filed a claim: this dying man, 
his grieving wife, and a VSO repre-

sentative who worked against the 
clock to help them. 

“My husband signed the first papers 
in December. I probably signed 
papers in February 2011. He died in 
January,” she explains quietly. 

After his death, a letter came from 
VA. Denied. The first of many to 
come. She appealed. She knew the 
process would take longer than a few 
months, but she didn’t expect it to 

take the years it in 
fact dragged out. 

“After he died, 
everything was just 
in turmoil,” she 
remembers. “I’ve 
just been following 
through and I keep 
getting denial, de-
nial, denial. I mean 
some of the denials 

were pretty”—she pauses, looks 
around, whispers—“terrible.” 

Take one of the first denials. She 
filled out a form after Jim’s death that 
asked, “Are you and your husband 
living together?” Understandably, she 
answered no. VA wrote back with a 
denial. You have to be living together, 
the letter explained, to receive ben-
efits. So Lisa had to send in another 
document stating that they had lived 
together until his death. 

She kept fighting, though, for the 
next four years. With occasional 
VSO help, she jumped through every 

hoop VA presented, confident and 
certain she was correct.

“They [VA] treated me like I was 
nothing, like I was some kind of an 
idiot:  ‘We’re not going to listen to 
anything you say because you don’t 
know anything,’” she remembers 
tiredly. But it wasn’t just her that was 
saying it was asbestos. His primary 
care physician in his last months and 
the doctor who performed his autop-
sy both agreed he died from cancer 
caused by asbestos. They said so in 
letters to VA. 

VA, she’s convinced, just looked for 
any reason to deny: “It’s kind of like, 
‘We will do anything, say anything, 
to deny. Nothing she says counts 
because we might have to give her 
benefits.’

“I just felt very, very insignificant in 
this whole thing. Even his doctors 
[didn’t matter]. The only thing that 
counted was the VA: our goal is not 
to give you benefits.” So they denied. 

They denied because she didn’t live 
with her dead husband, denied be-
cause he smoked three decades prior, 
denied because he once worked as 
an inspector. She estimated that she’s 
been denied in some manner eight 
different times. 

“It was just one excuse after another. 
It was so frustrating,” she recalls. 
“I told you this, I sent you this. I 
did this. I’ve jumped through every 
hoop and then you come back with 

‘We will do any-
thing, say any-
thing, to deny. 
Nothing she says 
counts because we 
might have to give 
her benefits.’
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something that doesn’t fit the sce-
nario.” Like maintaining his cancer 
was caused by smoking when every 
medical professional who examined 
his living or dead body pointed to 
asbestos exposure. 

Her frustration comes through when 
she talks about the process. She’s got 
a fire in her. She manages a chuckle 
at some of the sillier denials she’s 
received. But when she talks about 
Jim, one can see how this process 
has dragged out her experience of 
her husband’s death, continuing for 
four years beyond his early death the 
turmoil and enervations of official 

business. 

“I don’t want benefits,” she whispers, 
barely above a hush. “I want Jim 
back….” Her voice trails off and she’s 
quiet for a few moments. “I guess 
closure would be for them to say yes, 
he was exposed to asbestos in service 
and if he hadn’t been I’d probably 
have him today. I know I’d have him 
today.” 

She’s lost a lot, and quickly. Last 
year a car bomb killed her son, who 
worked as a contractor in Afghani-
stan.  

More appeals documents came from 

VA. She couldn’t deal with it. A 
phone call from her VSO representa-
tive said simply, “You know, it’s up to 
you, but I’ll be here for you.” A little 
over a year later, she walked into her 
hearing, belittled by a process that 
purports to support Veterans and 
their survivors, looking for recog-
nition for one of two deaths she’d 
suffered in the last four years. 

 

// NARRATIVES - LISA

One can see how this process has dragged out 
her experience of her husband’s death, con-
tinuing for four years beyond his early death 
the turmoil and enervations of official busi-
ness.  “I don’t want benefits,” she whispers, 
barely above a hush. “I want Jim back….”
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//  KEY THEMES

Veterans 
want to be 
heard.
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Insights

• Some Veterans see their VA rating as the 
country’s formal acknowledgment—or lack 
thereof—of the true measure of their sac-
rifice. Recognition of service and sacrifice 
is key to the process. 

• Repeated denials tear at the narrative of 
service that many Veterans use to make 
sense of continued pain and struggle.

• Veterans’ satisfaction depends on feeling 
that their story has been acknowledged 
and understood.

• Rating decisions are often about much 
more than just money for many Veterans. 

• Veterans trust decision makers who have 
met with them and listened to them. 

Design Considerations

• How might we foster listening and empa-
thy in the appeals process? 

• How might we communicate decisions to 
ensure Veterans and their families feel like 
they are heard, regardless of the out-
come?

• How might we use hearings and conver-
sations to shorten the process instead of 
adding to it? 

• How might we fully acknowledge service 
even if we must deny a claim or appeal?

“I just wanted to tell my story. I just 
want them to hear me.”

“Talking helps. That’s it.”

“I just want them to hear what I got to say 
because I tried to tell them years ago how 
simple it was.”

“I feel better now that somebody did 
listen. If it don’t get no further than 
where it’s at, I’m alright.”

“Last night, we were talking about 
it, about today’s hearing and 
everything. And we were saying a 
prayer and in the prayer it wasn’t 
that we were praying that ‘Oh I 
pray you get the highest disability 
rating and you get that check and 
all that money.’ No, it was ‘I am 
praying that your voice is finally 
heard after all these years.’”

“Somebody needs to hear it even if it’s just 
that gentleman [the judge], somebody 
needs to hear it. Because it’s not nothing. 
It’s his life, it’s our life, it’s our kids’ lives.”

“I’m looking for acknowledgment and 
an apology. ”
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 Date of Original Claim:  04/27/11 

 Total time pending:  4 years, 1 month, 20 days 

 Total number of VA adjudications:  3  (2 Rating Decisions, 1 SOC) 
* SOC = Statement of the Case
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DIEGO The Fervent Desire to be Heard

“I am praying that your voice is finally heard after all these years.”

His wife took the pills out of his hand in October. His 
dad, speeding from his house nearby, had arrived in 
time to talk him down.

He’d come that close—a raise of the hand, a tilt 
of the head—to killing himself, to ending the pain 
that seemed to radiate unbearably from his toes to 
his brain. The same pain that no one at VA would 

acknowledge. 

Diego joined the Navy after September 11th, serving as a 
personnelman on a newly commissioned battleship. The 
ship, after its commissioning, had made for its homeport 
in San Diego, passing through the Panama Canal and 
turning north. During that Pacific journey, in the midst 
of a storm, Diego injured his back. He was descending a 
ladder well when a massive wave struck the ship. He lost 
his grip, twisting and falling down the well. The ladder 
struck his back at every rung, the whole way down. 

Then at twenty-four years old, he 
got up, went to Medical, and took 
some Motrin. “Let’s roll.”

The ladder, though, had jarred 
askew by ten millimeters one of his 
vertebrae. The injury, and the pain 
from it, would worsen over time. 

Diego’s a big guy, a bear of a man, with a shining, shaved 
head, and a bearing older than his thirty some years. He 
immigrated to the United States as a kid and he’s dedicat-
ed his working life to his country, first in the Navy and 
now in work for the Federal Government. He met his 
wife Tara, a Veteran herself, in the Navy. “She couldn’t 
even pronounce my last name and now she carries it,” he 
jokes. Short, with the ramrod posture of an (uninjured) 
Veteran, Tara’s simultaneously a force of resolve and 
compassion.

After leaving the Navy in 2008, Diego, over the years, as 
the pain increased, mentioned the growing pain in his 

back and the old injury to numerous VA doctors. None 
listened, until one VA doctor finally took note, in 2011. 
Upon examination, this doctor immediately ordered Di-
ego into the hospital. A series of tests showed that Diego, 
without surgery, was a week, perhaps two, away from 
paralysis. This doctor assured Diego, however, that even 
after a successful initial surgery, more surgeries and pain 
lay in his future. 

The news jarred him. It also prompted him to do some-
thing, seemingly mundane, that he’d been meaning to do 
for years—to file a claim to increase the disability rating 
for his injury with VA. He filed. Then they waited, he and 
Tara. 

Two years later they heard back from VA. A woman from 
his VBA Regional Office called to question him about his 
claim. The questions became a kind of interrogation. “Oh, 

it just happens to be a coincidence 
that you had back surgery and you 
submitted a claim? Really?” he 
remembers her snarling. Years later, 
her distrust and hostility still haunt 
the words in his retelling. “It made 
me feel about this big,” he said, 
gesturing with his thumb and index 
finger. “Tiny.” 

A few months later a decision came. He was given an in-
creased rating, but the decision “didn’t address any of the 
issues” he felt he had raised. The entirety of his injury had 
been categorized under “degenerative arthritis.” VA didn’t 
recognize his thirteen other diagnoses. They ignored the 
fused spine and the numb legs; the four screws, the cage, 
and the metal plate welded into his body didn’t seem to 
matter. “I don’t only have arthritis. If I only had arthritis 
I’d be the happiest man in the world,” he said. “But that’s 
how VA codes it and I don’t think that’s right.” 

To him, this simplistic rating ate at something deeper. 
It trivialized the true scope of his injury. He, along with 

“That’s all I want is to 
be heard. To be treated 
with respect. To have 
other Veterans not be so 
scared to file a claim .”



37

many other Veterans, views his VA rating not simply as a 
response to a claim or a means to a payment check. The 
rating by VA demonstrates his country’s formal acknowl-
edgement of the true measure of his sacrifice. Official 
denials tear at the narrative that he and other Veterans 
like him use to make sense of their continued pain and 
struggle. It seems to belittle their service. 

“Arthritis” isn’t his reality. It’s a few lines in a book he 
hasn’t read. It doesn’t reflect the guilt he feels in telling his 
kids he can’t play with them, the calls for ambulances to 
his job because of blinding pain, the cane and the slow, 
painful rise from the bed at age 33. 

He appealed the decision. The waiting started again. He’d 
call. He’d go online. VA would demand records, again. 
And again. The same records he’d already submitted, two 
maybe three times. 

The law mandates that VA tell him what documents 
it needs. It’s part of their “duty to assist” Veterans in 
the process. In theory, the duty to assist makes the VA 
appeals process one of the most applicant-friendly sys-
tems in government or the law. In practice, the law also 
mandates what records VA must collect. The number in a 
case can be daunting. Often compounded by poor com-
munication, those records requests feel like the opposite 
of assistance, making the theory meaningless to affected 
Veterans. 

To Diego, and thousands of Veterans like him, it looks 
like this: “I’ve sent these records to the VA. I’ve walked 
these records to the VA. I’ve mailed these records to the 
VA. [But it’s still:] ‘We need them again.’” 

It seemed to Diego that those demands, formal, baffling, 
inexplicable, were the only times VA paid attention 
during the process. He called to check his status. He 
went online. He asked for help. No one listened. No one 
responded. No one seemed to hear him. 

The pain increased, as the doctor said it would. It grew 
more intense, seized him more often, covered more of his 
body—flashed into his brain. With the deeper pain came 
deeper depression, deeper anxiety. And yet, no one at VA 
listened.

Then, in October 2014, something snapped. His wife 
remembers “a calm before the storm,” a distant quiet in 
Diego, in the days leading up to his attempt at suicide. 

Both Tara and Diego think how lucky they were. His dad, 
terminally ill with cancer, could talk him out of it. He still 
had the mental stability to think, in his words: “Okay, it’s 
not worth it. I have my wife. I have my kids. I’ll [go to the 
clinic] tomorrow.” He survived. But both Tara and Di-
ego—knowing the strain of service, injuries, and fighting 
the process—worry about those Veterans going through 
similar ordeals that “have nobody.” 

Diego got a new decision in early 2015, a few months 
after another out-of-the-blue and unpleasant conver-
sation with someone from VBA who seemed intent on 
haggling with him over his disability rating. The decision 
still failed to acknowledge the extent of his injuries. And 
it contradicted itself—awarding him both 50% and 30% 
for mental health. He appealed. 

What drives someone to keep going in all of this? Four 
years, increased pain, more trips to get records, months 
and months of waiting, belittling phone calls: why keep 
doing it? Diego wants to be heard: “That’s all I want—is 
to be heard. To be treated with respect. To have other 
Veterans not be so scared to file a claim.” 

Tara agrees: “I pushed him to keep going for the simple 
fact that his back condition is listed as arthritis only. That 
really stuck with me. Somebody needs to hear what he’s 
going through. I don’t want to get all emotional again. 
[She starts tearing up]. But somebody needs to hear it 
even if it’s just that gentleman [the judge], somebody 
needs to hear it. Because it’s not nothing. It’s his life, it’s 
our life, it’s our kids’ lives.” 

For Diego, and for many Veterans, a hearing presents the 
first opportunity to tell the story. They worked hard to 
prepare for it, though they didn’t know what to expect. 
Most Veterans don’t. They assumed it would be adver-
sarial, even hostile, A Few Good Men-style. Preparation 
became a family affair, Diego explained: 

“We had our entire dining room table full of papers. 
All of my medical records, bills from my surgery. Me 

// NARRATIVES - DIEGO
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and her were like: Okay, on your phone tell me what 
this means…We had my six-year-old daughter with 
us, my ten-year-old son. Okay, you highlight. You put 
tabs. So it was a family event, trying to figure it out 
to prepare for today. Seeing what I needed to say, 
what I needed to look at. Us Googling and reading 
it; my kids highlighting and tabbing. That’s how we 
did it.“

Their kids even drew pictures and wrote a letter for the 
judge. 

The night before the hearing, Diego and Tara prayed. 
“Last night,” Tara explains, “We were saying a prayer and 
in the prayer it wasn’t that we were praying that ‘Oh I 
pray you get the highest disability rating and you get that 
check and all that money.’ No, it was ‘I am praying that 
your voice is finally heard after all these years.’” Diego 
barely slept he was so nervous. 

The hearing helped, as it often can. The judge listened. He 
cared. He acknowledged the sacrifice and service of both 
Diego and Tara. He heard their story, all while guiding 
their testimony with questions to make ruling on their 
appeal possible, easier. 

Afterwards, they sat together. Drained from an emotion-
al, momentous day, in some sense a culmination of trying 
years, they talked at length about their process, how they 
met, their pride in service, how they hope the process 
improves for other Veterans. 

Under it all, though, that October night, when suicide 
could have been imminent, still lingers: the stark, dire 
example of years of tumult and exhaustion. It brings tears, 
and worry. When asked what the best outcome of this 
whole process with VA could be, Tara answers deter-
minedly, “His back isn’t miraculously  going to get better. 
It’s going to continue, like a domino effect, up the rest of 
his spine for the rest of his life. I know that. I’ve come to 
terms with that. I think he’s coming to terms with that.” 
She continues, tears starting to sneak out again: “But the 
best outcome for me would be to know that when he 
does need help, whether it’s just a doctor’s appointment, 
X-ray, MRI, or mental health appointment, that he will 
get it. Not that we’ll be having a repeat of what happened 

in October. There’s no guarantee that something like that 
would never happen again, but there are things that could 
be put in place that could ensure that it’s less likely to 
happen again.” Sitting next to her, Diego stared back with 
the same quiet, tired tears. 

A few seconds later, though, they both sallied forth on 
how to improve the process for Veterans. They’re fighters, 
after all. 

// NARRATIVES - DIEGO
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// MOVING TOWARD A VETERAN-CENTERED VA

HOW MIGHT WE MEET OR EXCEED
VETERAN EXPECTATIONS?

The appeals process should, in theory, be one of the most applicant-friendly systems in the 
world. Instead, it ranges from depersonalized and arduous, to hostile and belittling.  Com-
pounding these issues, accelerating changes in medical knowledge and clinical practice add 
both complexity and urgency to the process. In some areas, what made sense when a Veteran’s 
medical profile rarely changed back when now fails in practice. Absent new approaches that 
permit appellate review to be conducted in a complete and timely way, even the best efforts 
of VA and VSO employees are unlikely to be able to meet the challenges of tomorrow. Simply 
adding new patches on top of the old ones risks cutting off one head of the hydra only to see 
two more sprout in its place.

If we started with a blank piece of paper and built a new appeals system for Veterans, what 
would it look like? If we erased the illogical accumulation of regulations and built a system 
designed to meet Veterans’ expectations in the context of today’s challenges, what would it 
look like? What would be expected from Veterans? What would be expected from VA? What 
would be the simplest way to accomplish that? 

With challenges to the current model only increasing over time, we have an opportunity and 
an obligation to contemplate a future that meets Veterans’ needs and expectations in a timely 
and customer friendly way.  While none of us may have the answer on our own, we believe 
that together, we do.  

“Somebody’s gotta wake up and smell the coffee, 
especially for us guys that are getting up in age. 
They ain’t got much time left.”  

“[The Process] needs changing, no question.  
Veterans need to know VA is on their side.”  

“Treat people the way you want  to be treated.”  
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The themes and insights we heard point to seven overarching principles:

1. Veterans want a simple, timely system capable of 
responding to the changing needs of their lives. 

2. Veterans want change—for their own sake and for 
their fellow Veterans.  

3. Veterans want to understand the process and their 
position in it. 

4. Veterans want VA to talk to them and to communi-
cate in a language they understand. 

5. Veterans want to be treated with respect and trust. 

6. Veterans want a personal touch and an advocate in 
the process, someone who understands their story 
and can help them.  

7. Veterans want acknowledgment and recognition of 
their service and sacrifice during the process.
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VA Suicide Prevention Program 
Facts about Veteran Suicide 

July 2016

Overview
VA believes every Veteran suicide is a tragic outcome.  Regardless of the numbers or 
rates, one Veteran suicide is one too many.  We continue to spread the word 
throughout VA that “Suicide Prevention is Everyone’s responsibility.”  These new data 
about Veteran suicide will inform our Suicide Prevention programs and policies,
especially for groups at elevated risk for suicide, including older and female Veterans.  
VA continues to address Veterans’ needs through strategic partnerships with 
community and federal partners and seeks to enhance these partnerships.  
Meanwhile, we continue to serve as a leader in evidence-based care for suicide 
prevention. 

VA relies on multiple sources of information to identify deaths that are likely due to 
suicide and has undertaken the most comprehensive analyses of Veteran suicide 
rates in the U.S. We have examined over 50 million Veteran records from 1979 to 
2014 from every state in the nation.  This effort extends VA’s knowledge from the 
previous report issued in 2010, when over 3 million Veteran records from 20 states 
were available.   

Veteran Suicide Statistics, 2014 
 In 2014, an average of 20 Veterans died from suicide each day. 6 of the 20 were 

users of VA services. 
In 2014, Veterans accounted for 18% of all deaths from suicide among U.S. 
adults, while Veterans constituted 8.5% of the US population.  In 2010, Veterans
accounted for 22% of all deaths from suicide and 9.7% of the population. 

 Approximately 66% of all Veteran deaths from suicide were the result of firearm 
injuries.

 There is continued evidence of high burden of suicide among middle-aged and 
older adult Veterans.  In 2014, approximately 65% of all Veterans who died from 
suicide were aged 50 years or older.  

 After adjusting for differences in age and gender, risk for suicide was 21% 
higher among Veterans when compared to U.S. civilian adults. (2014) 

 After adjusting for differences in age, risk for suicide was 18% higher among 
male Veterans when compared to U.S. civilian adult males. (2014) 

 After adjusting for differences in age, risk for suicide was 2.4 times higher among 
female Veterans when compared to U.S. civilian adult females. (2014)

Overview of data for the years between 2001-2014
 In 2014, there were 41,425 suicides among U.S. adults.  Among all U.S. adult 

deaths from suicide, 18% (7,403) were identified as Veterans of U.S. military 
service.
In 2014, the rate of suicide among U.S. civilian adults was 15.2 per 100,000. 

 Since 2001, the age-adjusted rate of suicide among U.S. civilian adults 



has increased by 23.0%. 
 In 2014, the rate of suicide among all Veterans was 35.3 per 100,000. 

 Since 2001, the age-adjusted rate of suicide among U.S. Veterans has 
increased by 32.2%. 

 In 2014, the rate of suicide among U.S. civilian adult males was 26.2 per 
100,000.

 Since 2001, the age-adjusted rate of suicide among U.S. civilian adult 
males has increased by 0.3%. 

 In 2014, the rate of suicide among U.S. Veteran males was 37.0 per 100,000. 
 Since 2001, the age-adjusted rate of suicide among U.S. Veteran males 

has increased by 30.5%. 
 In 2014, the rate of suicide among U.S. civilian adult females was 7.2 per 

100,000.
 Since 2001, the age-adjusted rate of suicide among U.S. civilian adult 

females has increased by 39.7%. 
 In 2014, the rate of suicide among U.S. Veteran females was 18.9 per 100,000. 

 Since 2001, the age-adjusted rate of suicide among U.S. Veteran 
females has increased by 85.2%. 

VA Aggressively Undertaking New Measures to Prevent Suicide 

Veterans Crisis Line Expansion 
 The 24/7 Veterans Crisis Line (VCL) provides immediate access to mental 

health crisis intervention and support.  Veterans call the national suicide 
prevention hotline number, 1-800-273-TALK (8255) and then “Press 1” to reach 
highly skilled responders trained in suicide prevention and crisis intervention.  
VCL also includes a chat service and texting option.  We are continuing to 
modify phone systems to allow for direct connection to the VCL by dialing “7”
when calling the VA medical center.

o We are hiring over 60 new suicide intervention responders/counselors for 
the VCL

o Each responder receives intensive training on a wide variety of topics in 
crisis intervention, substance use disorders, screening, brief intervention, 
and referral to treatment. 

 Since the establishment of the VCL through May 2016 the VCL: 
o Has answered over 2.3 million calls, made over 289,000 chat connections, 

and over 55,000 texts; 
o Has initiated the dispatch of emergency services to callers in imminent 

suicidal crisis over 61,000 times; 
o Has provided over 376,000 referrals to a VA Suicide Prevention 

Coordinator (SPC) thus ensuring Veterans are connected to local care; 

Using Predictive Analytics to identify those at risk and intervene early 
 Screening and assessment processes have been set up throughout the 

system to assist in the identification of patients at risk for suicide.  
 The VA will use predictive modeling to determine which Veterans may be at 



highest risk of suicide, so providers can intervene early. 
 Veterans in the top 0.1% of risk (who have a 43-fold increased risk of death

from suicide within a month) are identified before clinical signs of suicide are 
evident in order to save lives before a crisis occurs. 

 Patients who have been identified as being at high risk receive an enhanced 
level of care, including missed appointment follow-ups, safety planning, 
follow-up visits and individualized care plans that directly address their 
suicidality.

Bolstering Mental Health Services for Women 
Since 2005, VA has seen a 154 percent increase in the number of women Veterans 
accessing VHA mental health services.  In FY 2015, 182,107 women Veterans 
received VA mental health care. 

 VA has enhanced provision of care to women Veterans by focusing on training 
and hiring Designated Women’s Health Providers (DWHP) at every site where 
women access VA, with 100% of VA Medical Centers and 90% of Community-
Based Outpatient Clinics having Designated Women’s Health Providers. 

 VA has trained nearly 2,500 providers in women’s health and continues to train 
additional providers to ensure that every woman Veteran has the opportunity to 
receive her primary care from a DWHP. 

 VA now operates a Women Veterans Call Center (WVCC), created to contact 
women Veterans to inform them about eligible services.  As of February 2016, 
the WVCC received 30,399 incoming calls and made about 522,038 outbound 
calls, successfully reaching 278,238 women Veterans. 

Expanding TeleMental Health Services 
 VA is leveraging telemental health care by establishing four regional telemental 

health hubs across the VA healthcare system. 
 In FY 2015, 12% of all Veterans enrolled for VA care received telehealth-based 

care, totaling more than 2 million telehealth visits that touched 677,000 Veterans,
including 380,000 telemental health encounters.  

 Since FY 2003, VHA has provided more than 2 million telemental health 
encounters, expanding its role as a world leader in telehealth and telemental 
health services, including services provided directly into the Veteran’s home. 

Free Mobile Apps to Help Veterans and their Families 
VA has deployed a suite of 13 award-winning mobile apps to support Veterans and their 
families with tools to help them manage emotional and behavioral concerns.  These 
include:

 PTSD Coach (released 2011; 233,000 downloads in 95 countries) is a VA and 
DoD joint project and is widely acclaimed, winning numerous awards.  It is a tool 
for self-management of PTSD, and includes:  a self-assessment tool; educational 
materials about PTSD symptoms, treatment, related conditions, and forms of 
treatment; relaxation and focusing exercises designed to address symptoms; and 



immediate access to crisis resources, personal support contacts, or professional 
mental healthcare.   

 CBT-i Coach for insomnia (released 2013; 86,000 downloads in 87 countries) 
was a collaborative effort between the Department of Veterans Affairs’ National 
Center for PTSD (NCPTSD), Stanford University Medical Center, and the 
Department of Defense’s National Center for Telehealth and Technology (T2).
CBT-i Coach is a mobile phone app designed for use by people who are having 
difficulty sleeping and are participating in Cognitive Behavioral Therapy for 
Insomnia guided by a healthcare professional.  

 ACT Coach for depression (released 2014; 23,000 downloads in 93 countries) 
supports people currently participating in Acceptance and Commitment Therapy 
(ACT) who want to use an app in conjunction with their therapist to bring ACT 
practice into daily life.   

 Mindfulness Coach, (released 2014; 39,000 downloads in 95 countries) provides 
tools to assist users in practicing mindfulness meditation.  

 Moving Forward (released 2014; 5,400 downloads in 54 countries) teaches 
problem solving skills and can be used in a stand-alone fashion or while 
participating in Problem Solving training.   

Leveraging VA Vet Centers and Readjustment Counselors 
Vet Centers are community-based counseling centers that provide a wide range of 
social and psychological services including professional readjustment counseling to 
Veterans and active duty Service members, including members of the National Guard 
and Reserve components who served on active military duty in any combat theater or 
area of hostility. 

 There are 300 community-based Vet Centers, and 80 mobile Vet Centers located 
across the 50 states, the District of Columbia, American Samoa, Guam, Puerto 
Rico, and the US Virgin Islands (www.vetcenter.va.gov).   

 In FY 2015, the Vet Centers Vet Centers provided over 228,000 Veterans,
Service members and families with over 1,664,000 visits.

 To use Vet Center services, Veterans or Service members:
o Do not need to be enrolled with VA Medical Centers;
o Do not need a disability rating or service connection for injuries from either 

the VA or the DOD, and;
o Can access Vet Center services regardless of discharge character. 

 The Vet Center Combat Call Center is an around-the-clock confidential call 
center where combat Veterans and their families can talk with staff comprised of 
fellow combat Veterans from several eras.  In FY 2015, the Vet Center Combat 
Call Center took over 113,000 calls from Veterans, Service members, their 
families, and concerned citizens.  

Telephone Coaching for Families of Veterans 
Coaching Into Care (www.va.gov/coachingintocare) assists family members and friends 
in helping a Veteran seek care. Coaching Into Care provides a motivational “coaching”
service for family and friends of Veterans who see that a Veteran in their life needs help.  



Coaching involves helping the caller figure out how to motivate the Veteran to seek 
services.  The service is free and provided by licensed clinical social workers and 
psychologists.  Since the inception of the service in January 2010 through November 
2014, Coaching Into Care has logged 18,088 total initial and follow-up calls.

Innovative Public-Private Partnerships to Reach Veterans
VA is working with public and private partners across the country with the goal of 
ensuring that wherever a Veteran lives, he/she can access quality, timely mental health 
care.

VA is working with universities, colleges and health professional training institutions 
across the country to expand their curricula to address the new science related to 
meeting the mental and behavioral health needs of our Nation’s Veterans, 
servicemembers, and their families.  

 VA has recently partnered with the University of Michigan Health System and its 
Military Support Programs and Networks (M-Span) to support student Veterans 
as they transition from military to student life. Their Peer Advisors for Veteran 
Education (PAVE) program which is expanding to 42 campuses across the 
country and VA’s Veterans Integration to Academic Leadership (VITAL) and VA’s 
Peer Support Program will coordinate referrals, share resources and
collaboratively help student Veterans successfully navigate college life and
provide support.

VA is also supporting community provider organizations through innovative 
partnerships:

 VA recently partnered with the Bristol Myers Squibb Foundation (BMS-F) to
share subject matter expertise across a range of topics relevant to Veterans 
and their families including:  Student Veteran Programs, Caregiver Training 
Programs, Faith/Chaplain/Spirituality-based mental health Programs and other 
mental health and well-being programs. 

 VA has also recently partnered with Give an Hour (GAH) to share training 
resources on various mental health topics to be disseminated to GAH’s 
provider network, so more Veterans have access to evidence-based mental 
health care and are competent in military culture.  In addition, VA’s Make the 
Connection Veteran focused outreach campaign is collaborating with GAH’s 
Change Direction Campaign to reduce negative perceptions associated with 
seeking mental health care and promote mental health literacy among Veterans 
and the general public.  

 VA has also partnered with Psych Armor Institute (PAI) to share subject matter 
expertise on a range of mental health and caregiving topics to help civilians 
better serve Veterans through training that PAI is delivering free of charge to the 
public and VA.

 VA Campus Toolkit (www.mentalhealth.va.gov/studentveteran) is a resource for 
faculty, staff, and administrators to find resources to support student Veterans 
and learn about their strengths, skills, and needs. 



 VA is hosting annual Community Mental Health Summits at each VAMC.  Each 
facility will focus on building new partnerships and strengthening existing 
partners to meet the needs of Veterans and Veteran families residing in their 
catchment area. 

 Each VAMC has appointed a Community Mental Health Point of Contact to 
provide ready access to information about VA eligibility and available clinical 
services, ensure warm handoffs at critical points of transition between systems of 
care, and provide ongoing liaison between VA and Community Partners. 

Maintaining the High Quality of VA Mental Health Care 
The Altarum/RAND report, Veterans Health Administration Mental Health Program 
Evaluation (2011) concluded that, “Timeliness for mental/behavioral healthcare in VHA 
is as good as or better than in commercial and public plans.”   
A recent publication comparing VA mental health care to private sector care examined 
medication treatment for mental disorders, finding: 

 Across 7 performance indicators, VA “performance was superior to that of the 
private sector by more than 30%.”   

 The authors conclude that:  “Findings demonstrate the significant advantages 
that accrue from an organized, nationwide system of care. The much higher 
performance of the VA has important clinical and policy implications.”
http://ps.psychiatryonline.org/doi/10.1176/appi.ps.201400537

Proactive Outreach to Reach Veterans Needing Care 
 VA works proactively to connect Veterans and their families with the 

resources they need.  In addition to VA’s Make the Connection outreach 
campaign and extensive suicide prevention outreach, many specific mental 
health programs and services have outreach as part of their efforts.  Suicide 
Prevention Coordinators are required to conduct at least five outreach 
activities per month in all of their local communities and are able to provide a 
Community version of Operation S.A.V.E. to Veterans and others. 

 Partnering with community organizations has broadened VA’s outreach efforts 
and promotes more positive outcomes from community providers. 
Make the Connection is VA’s award-winning mental health public awareness 
campaign. Its primary objectives are to highlight Veterans’ true and inspiring 
stories of mental health recovery, reduce negative perceptions about mental 
health and seeking mental health care and to connect Veterans and their 
family members with local, mental health resources.  

 Over the past four years, Make the Connection has seen tremendous 
engagement with Veterans, Veteran family members, and supporters.  Via 
MakeTheConnection.net, the campaign’s outreach efforts, and social media 
properties including Facebook and YouTube pages, the following has been 
achieved (through May 2016): 

o 10.5 million website visits; 
o 333,000 resource locator uses (local VA and other community sources 

of support); 
o 14.4 million video views;



o 19,700 YouTube subscribers; 
o 3.4 million likes on the MTC Facebook page, making it one of the 

largest government Facebook communities in the country; 
o 39.8 million engagement actions on Facebook (likes, comments and/or 

shares);
o More than 2 billion impressions of the campaign’s Public Service 

Announcements, earning more than $27M in free, donated airplay; 
o Outreach has resulted in over 190 organizations broadcasting 

campaign messaging through their communication platforms and
o More than 730,000 pieces of material distributed nationwide 

For more information, Veterans currently enrolled in VA health care can speak with 
their VA mental health or health care provider.  Other Veterans and interested parties 
can find a complete list of VA health care facilities, Vet Centers, their local Suicide 
Prevention Coordinators, and other resources under the resource section of 
www.veteranscrisisline.net or at www.va.gov.

For more information about this Fact Sheet, contact Dr. Caitlin Thompson, National
Mental Health Director for Suicide Prevention and Community Engagement at 202-
461-4173.
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Thomas W. Meissgeier
Notice of Disagreement

31 December, 2014 

Sleep apnea was brought to my attention while deployed to Afghanistan in January 2005 
by some of my team members. They provided statements outlining my condition while I was a 
deployed Lieutenant Colonel. I continued to be involved with a high operations tempo and 
deployed for several additional periods of short duration in support of both OPERATION IRAQI 
FREEDOM and OPERATION ENDURING FREEDOM and did not pursue the sleep apnea 
condition at the time. I did not understand the severity of this disease and ignored it do to the 
high operational tempo. My wife convinced me to meet with a specialist, Dr. Barry Dicicco, MD 
and I was diagnosed with severe sleep apnea in February 2012. 

  Based on the above statement, I am submitting a Notice of Disagreement. I have 
discussed my case with an attorney who specializes in VA issues. In your rejection notice it 
appears that the lay evidence was discounted. The personal statements and those provided by 
medical professionals clearly outline the severity of my sleep apnea and the timeframe this 
condition has existed. Please provide the basis for rejecting my application.  

 As you are aware, service members do not have possession of their medical records. I 
cannot explain why you have not been able to obtain copies of my records despite my 
authorizing you to have access to them on several occasions. Pending the decision of the 
Decision Review Officer, it is my intent to continue this claim through the Veterans Board of 
Appeals. I am requesting a hearing with the Decision Review Officer to reach a legitimate 
conclusion to this request.  

Warmest Regards, 

Thomas W. Meissgeier



 

 

EXHIBIT N 









 

 

EXHIBIT O 









 

 

EXHIBIT P 







 

 

EXHIBIT Q 



Thomas W. Meissgeier

6 January 2015 
CERTIFIED MAIL NUMBER:

7014 0150 0001 7545 9838 

SUBJECT: Notice of Disagreement Request for Hearing with Decision Review Officer

Sleep apnea was brought to my attention while deployed to Afghanistan in January 2005 
by some of my team members. They provided statements outlining my condition while I was a 
deployed Lieutenant Colonel. I continued to be involved with a high operations tempo and 
deployed for several additional periods of short duration in support of both OPERATION IRAQI 
FREEDOM and OPERATION ENDURING FREEDOM and did not pursue the sleep apnea 
condition at the time. I did not understand the severity of this disease and ignored it do to the 
high operational tempo. My wife convinced me to meet with a specialist, Dr. Barry Dicicco, MD 
and I was diagnosed with severe sleep apnea in February 2012. 

  Based on the above statement, I am submitting a Notice of Disagreement and am 
requesting a hearing with a DRO. I have discussed my case with an attorney who specializes 
in VA issues. It appears that the VA incorrectly and without a legitimate basis dismissed the 
evidence, that the evidence was sufficient for establishing in-service sleep apnea, that other cases 
have accepted lay evidence for apnea, and that the VA should reverse its decision.  The personal 
statements and those provided by medical professionals clearly outline the severity of my sleep 
apnea and the timeframe this condition has existed. 

 As you are aware, service members do not have possession of their medical records. I 
cannot explain why you have not been able to obtain copies of my records despite my 
authorizing you to have access to them on several occasions. Pending an unfavorable decision by
the DRO, it is my intent to continue this claim through the Veterans Board of Appeals. It is my 
hope that the DRO, upon review of the evidence will reach a favorable conclusion to this request. 
I am submitting this letter via certified mail, return receipt with a certified mail number.

Warmest Regards, 

Thomas W. Meissgeier
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Form Approved:  OMB No. 2900-0085 
Expiration Date:  July 31, 2018 

Respondent Burden:  1 Hour

APPEAL TO BOARD OF VETERANS' APPEALS
IMPORTANT:  Read the attached instructions before you fill out this form.  VA also encourages you to get assistance from your 
representative in filling out this form.

1. NAME OF VETERAN (Last Name, First Name, Middle Initial) 2. CLAIM FILE NO. (Include prefix) 3. INSURANCE FILE NO., OR LOAN NO.

4. I AM THE:
VETERAN VETERAN'S WIDOW/ER VETERAN'S CHILD VETERAN'S PARENT

OTHER (Specify)

5. TELEPHONE NUMBERS
A. HOME (Include Area Code) B. WORK (Include Area Code)

6. MY ADDRESS IS: 
(Number & Street or Post Office Box, City, State & ZIP Code)

7. IF I AM NOT THE VETERAN, MY NAME IS: 
  (Last Name, First Name, Middle Initial)

8. THESE ARE THE ISSUES I WANT TO APPEAL TO THE BOARD:  (Be sure to read the information about this block in paragraph 6 of the attached instructions.)

A. I HAVE READ THE STATEMENT OF THE CASE AND ANY SUPPLEMENTAL STATEMENT OF THE CASE I RECEIVED. I AM ONLY APPEALING THESE 
ISSUES:
(List below.)

B. I WANT TO APPEAL ALL OF THE ISSUES LISTED ON THE STATEMENT OF THE CASE AND ANY SUPPLEMENTAL STATEMENT OF THE CASE 
THAT MY LOCAL VA OFFICE SENT TO ME.

9. HERE IS WHY I THINK THAT VA DECIDED MY CASE INCORRECTLY:  (Be sure to read the information about this block in paragraph 6 of the attached instructions.)

(Continue on the back, or attach sheets of paper, if you need more space.)

10. OPTIONAL BOARD HEARING

IMPORTANT:  Read the information about this block in paragraph 6 of the attached instructions.  This block is used to request an optional Board of Veterans' 
Appeals (Board) hearing.  DO NOT USE THIS FORM TO REQUEST A HEARING BEFORE VA REGIONAL OFFICE PERSONNEL. 
Check one (and only one) of the following boxes:

A.

B.

C.

D.

I DO NOT WANT AN OPTIONAL BOARD HEARING.  (Choosing this option often results in the Board issuing its decision most quickly.  If you choose, you may write 
down what you would say at a hearing and submit it directly to the Board.)

I WANT AN OPTIONAL BOARD HEARING:
BY LIVE VIDEOCONFERENCE AT A LOCAL VA OFFICE. (Choosing this option will add delay to issuance of a Board decision.)

IN WASHINGTON, DC. (Choosing this option will add delay to issuance of a Board decision.)

AT A LOCAL VA OFFICE.* (Choosing this option will add significant delay to issuance of a Board decision.) 
*This option is not available at the Washington, DC, or Baltimore, MD, Regional Offices.

11. SIGNATURE OF PERSON MAKING THIS APPEAL 12. DATE  
      (MM/DD/YYYY)

13. SIGNATURE OF APPOINTED REPRESENTATIVE, IF ANY 
  (Not required if signed by appellant.  See paragraph 6 of the 

       instructions.)

14. DATE 
(MM/DD/YYYY)

VA FORM
JUL 2015 9

Meissgeier, Thomas W.

_______

703- 202- Alexandria, VA 22310

I have filed a Notice of Disagreement on two occasions, the most recent being
signed for by the VA on 2 October, 2015. I have contacted the VA for status on my case on 20 October
via email and received a confirmation number of 151021-000318 with no response. My appeal is
in regard for obstructive sleep apena originally filed in August 2013.

I have had no sleep study performed by a VA appointed sleep study center. I have had no
response to either of the NODs I have submitted or any other correspondence I have made
with you. It is my understanding that I should have received a Statement of the Case in response
to my NOD submission. This has not happened in either of my NOD submissions. I request a
board hearing to resolve this issue.

XXX

11/09/2015



CONTINUATION SHEET FOR ITEM 9

(Attach additional sheets, if necessary)

2

Obstructive sleep apnea was brought to my attention while deployed to Afghanistan in January
2005 by some of my team members. They provided statements outlining my condition while I
was a deployed Lieutenant Colonel. I continued to be involved with a high operations tempo and
deployed for several additional periods of short duration in support of both OPERATION IRAQI
FREEDOM and OPERATION ENDURING FREEDOM and did not pursue the sleep apnea
condition at the time. I did not understand the severity of this disease and ignored it due to the
high operational tempo. My wife convinced me to meet with a specialist, Dr. Barry Dicicco, MD
and I was diagnosed with severe sleep apnea in February 2012.
I have statements provided by individuals who witnessed my sleep apnea and its severity. I have
provided these statements to the VA along with documentation from Dr. Dicicco. My case was
denied because the VA could not find my medical records. I do not, nor does any service member
have access to their service records. This should not determine my eligibility for VA benefits. The
evidence submitted and a sleep study initiated by the VA will provide ample evidence of my case.



We are required by law to give you the information in this box.  Instructions for filling out the form follow the box.

RESPONDENT BURDEN:  VA may not conduct or sponsor, and the respondent is not required to respond to, this collection of 
information unless it displays a valid Office of Management and Budget (OMB) Control Number.  The information requested is 
approved under OMB Control Number (2900-0085). Public reporting burden for this collection of information is estimated to 
average one hour per response, including the time for reviewing instructions, searching existing data sources, gathering and 
maintaining the data needed, and completing and reviewing the collection of information.  Send comments regarding this burden 
estimate or any other aspects of this collection, including suggestions for reducing this burden to: VA Clearance Officer (005R1B),
810 Vermont Ave., NW, Washington, DC  20420. DO NOT send requests for benefits to this address.

PRIVACY ACT STATEMENT:  Our  authority  for  asking  for  the  information  you  give  to  us when you fill out this form is 
38 U.S.C. 7105(d)(3), a Federal statute that sets out the requirement for you to file a formal appeal to complete your appeal on a VA 
benefits determination.  You use this form to present your appeal to the Board of Veterans' Appeals (Board).  It is used by VA in
processing your appeal and it is used by the Board in deciding your appeal.  Providing this information to VA is voluntary, but if you 
fail to furnish this information VA will close your appeal and you may lose your right to appeal the benefit determinations you told 
us you disagreed with.  The Privacy Act of 1974 (5 U.S.C. 552a) and VA's confidentiality statute (38 U.S.C. 5701), as implemented
by 38 C.F.R. 1.526(a) and 1.576(b), require individuals to provide written consent before documents or information can be disclosed
to third parties not allowed to receive records or information under any other provision of law.  However, the law permits VA to
disclose the information you include on this form to people outside of VA in some circumstances.  Information about that is given in 
notices about VA's "systems of records" that are periodically published in the Federal Register as required by the Privacy Act of 
1974.  Examples of situations in which the information included in this form might be released to individuals outside of VA include
release to the United States Court of Appeals for Veterans Claims, if you later appeal the Board's decision in your case to that court; 
disclosure to a medical expert outside of VA, should VA exercise its statutory authority under 38 U.S.C. 5109 or 7109, to ask for an 
expert medical opinion to help decide your case; disclosure to law enforcement personnel and security guards in order to alert them
to the presence of a dangerous person; disclosure to law enforcement agencies should the information indicate that there has been a 
violation of law; disclosure to a congressional office in order to answer an inquiry from the congressional office made at your
request; and disclosure to Federal government personnel who have the duty of inspecting VA's records to make sure that they are
being properly maintained.  See the Federal Register notices described above for further details.

INSTRUCTIONS
1.  CONSIDER GETTING ASSISTANCE:  We have tried to give you the general information most people need to complete this 
form in these instructions, but the law about veterans' benefits can be complicated.  If you have a representative, we encourage you to 
work with your representative in completing this form.  If you do not have a representative, we urge you to consider getting one.
Most people who appeal to the Board of Veterans' Appeals (Board) do get a representative.  Veterans Service Organizations (VSOs)
will represent you at no charge and most people (more than 80 percent) are represented by VSOs.  You can find a listing of VSOs on 
the Internet at: http://www.va.gov/vso.  Under certain circumstances, you may pay a lawyer or "agent" to represent you.  Your local 
VA office can further assist you with questions regarding how to appoint a VSO, attorney, or agent to represent you.  You can reach
your local VA office toll-free at 1-800-827-1000.  Your local bar association may be able to provide you with the names of attorneys
who specialize in veterans' law. 

2.  WHAT IS THIS FORM FOR?  You told your local VA office that you disagreed with some decision it made on your claim for 
VA benefits, called filing a "Notice of Disagreement."  That office then mailed you a "Statement of the Case" (SOC) that told you
why and how it came to the decision that it did.  After you have read the SOC, you must decide if you want to go ahead and complete
your appeal so that the Board will review your case.  If you do, you or your representative must fill out this form and file it with VA. 
"Filing" means delivering the completed form to VA in person or by mailing it based on the instructions you received with your 
SOC.  Paragraph 4 tells you how much time you have to file this form and paragraph 7 tells you where you file it.

When we refer to "your local VA office" in these instructions, we mean the VA Regional Office that sent you the SOC or, if you 
have moved out of the area served by that office, the VA Regional Office that now has your VA records.

3.  DO I HAVE TO FILL OUT THIS FORM AND FILE IT?  Fill out this form and file it with VA if you want to complete your 
appeal.  If you do not, VA will close your appeal without sending it to the Board for a decision.  If you decide that you no longer
want to appeal after you have read the SOC, you don't have to do anything.

4.  HOW LONG DO I HAVE TO COMPLETE THIS FORM AND FILE IT?  Under current law, there are three different ways 
to calculate how much time you have to complete and file this form.  The one that applies to you is the one that gives you the most
time:

     (a) You have one year from the day your local VA office mailed you the notice of the decision you are appealing. 

     (b) You have 60 days from the day that your local VA office mailed you the SOC. 

     (c) Your local VA office may have sent you an update to the SOC, called a "Supplemental Statement of the Case" (SSOC). 
           If that SSOC was provided to you in response to evidence you or your representative submitted within the one-year period
          described in paragraph 4(a) of these instructions, above, and if you have not already filed this form, then you have at least 60 
          days from the time your local VA office mailed you the SSOC to file it even though the one-year period has already expired.   
          See 38 C.F.R. 20.302(b)(2).

There is one special kind of case, called a "simultaneously contested claim," where you have 30 days to file this form instead of the 
longer time periods described above.  A "simultaneously contested claim" is a case where two different people are asking for the
same kind of VA benefit and one will either lose, or get less, if the other wins.  If you are not sure whether this special exception
applies, ask your representative or call your local VA office.
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If you have any questions about the filing deadline in your case, ask your representative or your local VA office. Filing on time is 
very important.  Failing to file on time could result in you losing your right to appeal.

5.  WHAT IF I NEED MORE TIME?  If you need more time to complete this form and file it, write to the address included on 
your SOC, explaining why you need more time. You must file your request for more time before the normal time for filing this form 
runs out.  If you file by mail, VA will use the postmark date to decide whether you filed the form, or the request for more time to file
it, on time.

6.  WHAT KIND OF INFORMATION DO I NEED TO INCLUDE WHEN I FILL OUT THE FORM?  While most of the form 
is easy to understand, please refer to the sections below for additional information regarding each block.
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Block 3.  If your appeal involves an insurance claim or some issue related to a VA home loan, enter your VA insurance or 
VA loan number here.  For most kinds of cases, you will leave this block blank.

Blocks 4-7.  These blocks are for information about the person who is filing this appeal.  If you are a representative filling 
out this form for the person filing the appeal, fill in the information about that person, not yourself.  Block 7 can be left 
blank if the person filing the appeal is the Veteran.

Block 8.  This is the block where you tell us exactly what you are appealing.  You do this by identifying the "issues" you are 
appealing.  Your local VA office has tried to accurately identify the issues and has listed them on the SOC and any SSOC it 
sent you.  Save what you want to tell us about why you are appealing for the next block (Block 9).

Check the first check box in Block 8 if you only want to continue your appeal on some of the issues listed on the SOC and 
any SSOC you received.  List the specific issues you want to appeal in the space under the first box.  While you should not 
use this form to file a new claim or to appeal new issues for the first time, you can also use this space to call the Board's 
attention to issues, if any, you told your local VA office in your Notice of Disagreement you wanted to appeal that are not 
included in the SOC or any SSOC.  If you want to file a new claim, or appeal new issues (file a new Notice of 
Disagreement), do that in separate correspondence. Do not check the second box if you check this box.

If you think that your local VA office has correctly identified the issues you are appealing and, after reading the SOC and 
any SSOC you received, you still want to appeal its decisions on all those issues, check the second box in Block 8. Do not 
check the first box if you check this box.

Block 9.  Use this block to tell us why you disagree with the decision made by your local VA office.  Tie your arguments to 
the issues you identified in Block 8.  Tell us what facts you think VA got wrong and/or how you think VA misapplied the 
law in your case.  Try to be specific.  If you are appealing a rating percentage your local VA office assigned for one or more 
of your service-connected disabilities, tell us for each service-connected disability rating you have appealed what rating 
would satisfy your appeal (The SOC, or SSOC, includes information about what disability percentages can be assigned for 
each disability under VA's "Rating Schedule.")  You may want to refer to the specific items of evidence that you feel 
support your appeal, but you do not have to describe all of the evidence you have submitted.  The Board will have your 
complete file when it considers your case.  You should not attach copies of evidence you have already sent to VA.

In completing this block, please also let us know if there is any additional evidence that you feel needs to be obtained to 
support your appeal.  You may either submit this evidence along with this response, or at a minimum notify VA of its 
existence so that the evidence can be obtained on your behalf. 

If you need more space to complete Block 9, you can continue it on the back of the form and/or you can attach sheets of 
paper to the form.  If you want to complete this part of the form using a computer word-processor, you may do so.  Just 
attach the sheets from your printer to the form and write "see attachment" in Block 9. 

Block 10.  It is very important for you to check one, and only one, of the boxes in Block 10.  This lets us know whether or 
not you want to appear at a Board hearing and, if so, where you want to appear. Please keep in mind that a Board hearing 
is entirely optional, and it is not necessary for you to have a hearing for the Board to decide your appeal.  Hearings 
often increase wait time for a Board decision. If you do not check any of the boxes, the Board will assume that you DO 
NOT want a Board hearing and your case will be decided taking into consideration the arguments already made, including 
your explanation on this form as to why you think VA decided your case incorrectly. 

If you ask for a Board hearing, you and your representative (if you have one) can tell us why you think the Board should act 
favorably on your appeal (present argument).  You can also tell us about the facts behind your claim and you can bring 
others (witnesses) to the hearing who have information to give the Board about your case.  At your option, you can submit 
more evidence at a Board hearing.  If you do ask for a Board hearing, it can be very helpful to have a representative assist 
you at the hearing.  Please note that VA cannot pay any expenses that you (or your representative or witnesses) incur in 
connection with attending any Board hearing. 

The purpose of a hearing is to receive argument and testimony relevant and material to the issue or issues in your case that 
are on appeal.  Hearings conducted by the Board are nonadversarial in nature.  Parties to a hearing are permitted to ask 
questions, including follow-up questions, but cross-examination is not allowed.  While the types of questions that may be 
asked are not limited by the legal rules of evidence that typically apply in an adversarial trial setting, reasonable bounds of
relevancy and materiality still must be maintained.



Here is specific information about each of the check boxes in Block 10: 

Box A: Check Box A if you decide that you do not want a Board hearing.  It is not necessary for you to have a hearing for the 
Board to decide your appeal, and this is often the fastest option to issuance of a Board decision.  If you feel that you have 
already sent VA everything that the Board will need to decide your case, including making all desired arguments in support of 
your appeal, then there is no need for a hearing to be held.  In addition, a hearing is not needed if the only thing you would 
like to do is submit additional evidence in support of your appeal.  Instead, you may submit such additional evidence, or at a 
minimum notify VA of its existence and request that it be obtained, without a hearing being held.  If you choose, you may 
also write down what you would say at a hearing and submit it directly to the Board. If you check this box, do not check any 
of the other boxes in Block 10.

Box B: Check Box B if you want to appear at a live Board videoconference hearing.  This option allows you to have a hearing 
by way of videoconferencing where you will be at the local VA office and the Veterans Law Judge hearing your case will be 
at the Board's offices in Washington, DC.  Videoconferencing allows the Veterans Law Judge holding the hearing to see and 
hear you, your representative, and witnesses (if any).  You will also be able to see and hear the Veterans Law Judge. Please
note that choosing a live videoconference hearing will delay issuance of a Board decision in your appeal due to scheduling 
demands.  This type of hearing, however, can often be scheduled more quickly than a Board hearing where all participants 
(including the Veterans Law Judge) are physically present together at the local VA office.

Box C: Check Box C if you want to appear for a hearing at the Board's offices in Washington, DC.  Having your Board 
hearing by live videoconference (Box B) is usually less expensive for you, because you will not incur expenses associated 
with travel to Washington, DC. Please note that choosing a Board hearing in Washington, DC, will delay issuance of a 
Board decision in your appeal due to scheduling demands.

Box D: Check Box D if you want a Board hearing at your local VA office.  If you select this option, both you and the 
Veterans Law Judge assigned to hear your case will be physically present together at the local VA office. Please note that 
this option will significantly delay issuance of a Board decision in your appeal due to travel requirements and scheduling 
demands for Board personnel. You can check with your local VA office for an estimate of how long it may take before your 
case could be scheduled for a Board hearing at that local VA office.

Blocks 11 and 12.  This form can be signed and filed by either the person appealing the local VA decision, or by his or her 
representative.  Sign the form in Block 11 if you are the person appealing, or if you are a guardian or other properly appointed
fiduciary filing this appeal for someone else.  In cases where an incompetent person has no fiduciary, or the fiduciary has not
acted, that person's "next friend," such as a family member, can sign and file this form.  If the representative is filing this form, 
Block 11 can be left blank.  Regardless of who signs the form, we encourage you to have your representative check it over 
before it is filed.  Place the date you sign in Block 12.

Blocks 13 and 14.  If you are a representative filing this form for the appellant, sign in Block 13.  Otherwise, leave Block 13 
blank.  If you are an accredited representative of a VSO, also insert the name of the VSO in Block 13.  Note that signing this 
form will not serve to appoint you as the appellant's representative.  Contact your local VA office if you need information on 
appointment.  Place the date you sign in Block 14.

7.  WHERE DO I FILE THE FORM ONCE I HAVE COMPLETED IT?  When you have completed the form, signed and dated 
it, follow the instructions you received with your SOC of where to send the form.

8.  OTHER SOURCES OF INFORMATION:  You can find a “plain language” pamphlet that describes the VA appeals process 
called “How Do I Appeal” on the Internet at: http://www.bva.va.gov/How_Do_I_Appeal.asp.  You can also find the formal rules for 
the VA appeals process in title 38, Code of Federal Regulations, Part 20.  A complete copy of the Code of Federal Regulations is
available on the Internet at: http://www.gpoaccess.gov/cfr/index.html.  A printed copy of the Code of Federal Regulations may also 
be available at your local law library.  More general information about VA benefit programs and eligibility can be found on the
Internet at: http://www.va.gov.

9.  SPECIAL NOTE FOR ATTORNEYS AND VA ACCREDITED AGENTS.  There are statutory and regulatory restrictions on 
the payment of your fees and expenses and requirements for filing copies of your fee agreement with your client with VA.
See 38 U.S.C. 5904 and 38 C.F.R. 14.636-637.

NOTE:  Please separate these instructions from the form before you file it with VA.  We suggest that you keep these instructions with 
your other papers about your appeal for future reference. 
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HEARINGS BEFORE VA REGIONAL OFFICE PERSONNEL:  A hearing before VA regional office personnel, instead of 
before a Veterans Law Judge, is not a Board hearing.  You can request a hearing before VA regional office personnel by writing 
directly to the regional office.  DO NOT use this form to request that kind of hearing.  If you do, it will delay your appeal.  You 
should also know that requesting a hearing before VA regional office personnel does not extend the time for filing this form.
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LIAM MONTGOMERY 
(202) 434-5030 

lmontgomery@wc.com 

December 17, 2015 

Via Electronic Mail to robert.a.mcdonald@va.gov

Secretary Robert McDonald 
United States Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC  20420 

 Re:  Edward Thomas Rose, File Number 

Dear Secretary McDonald: 

I write to follow up from my letter of December 9, 2015, in which I asked your help in 
resolving specific problems Mr. Rose had encountered in his appeal.  About a week after sending 
my letter, I received a call from John Moranzoni at the Roanoke Regional Office.  Mr. 
Moranzoni assured me he had fixed the issues I raised, and was quite responsive in doing so.  I 
take Mr. Moranzoni at his word and trust that Mr. Rose’s file will finally now move through the 
system unhindered. 

But I also want to underscore the unacceptability of the systemic delays he and every 
other veteran face.  It should not take a personal appeal to your office by an attorney to cause an 
efficient response to inexcusable, persistent errors like Mr. Rose faced.  And during the course of 
our discussions, Mr. Moranzoni informed me that Roanoke is currently processing Notices of 
Disagreement from 2013–14 and Form 9 appeals from 2010–11.  This means that Mr. Rose (who 
has both a pending NOD and a pending Form 9) is likely facing four to six years of additional 
delay before his appeal even reaches the BVA, let alone gets finally adjudicated.  That is on top 
of the four years since Mr. Rose first submitted his claim.   

These delays ill serve our veterans, like Mr. Rose, who gave of themselves so willingly.  
They ill serve your Administration by virtue of the costs and reputational harm they impose.  No 
one wins.  I implore you to take all measures necessary to alleviate these delays in a fair and 
efficient manner, not just for Mr. Rose, but for all veterans like him.   



Department of Veterans Affairs 
December 17, 2015 
Page 2 

Again, I thank you for your time and attention.  I am more than willing to answer any 
questions you might have. 

Copy to:  Mr. and Mrs. Edward and Heather Rose (by electronic mail only) 
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LAW OFFI CES 

WILLIAMS 8 CONNOLLY LLP
725 TWELFTH STREET, N.W.

LIAM MONTGOMERY WASHINGTON, D. C . 20005-5901 EDWARD BENNETT WILLIAMS (1920-1988) 
_ , PAUL R. CONNOLLY (1922-1978) 

(202) 434-5030 (2Q2) 4M,50Qq
lmontgomery@wc.com 

FAX (202) 434-5029 

April 7, 2016 

Via Certified Mail, Return Receipt Requested 

Manager, Veterans Service Center 
Department of Veterans Affairs 
Roanoke VA Regional Office 
116 North Jefferson Street 
Roanoke, Virginia 24016

Re: Edward Thomas Rose, File Number 

Dear Sir or Madam: 

I write to follow up on my letter of March 8, 2016 requesting that you explain the delay
in the VA's adjudication of my client, Edward Thomas Rose's claim and provide a date certain 
by which Mr. Rose can expect his file to be certified to the BVA for his appeal. In that letter, I
set forth a chart describing just a few of the actions Mr. Rose has taken to advance his case, and 
the delay (up to that date) since he took each of those steps. In this additional request, I provide 
updated timeframes regarding the delays he faces: 

Date I)cla\ to 1 od;i\\ Date
Nov. 22, 2011 Initial Claim Submission. 1598 days (4 years, 4

months, 16 days)
Feb. 26, 2014 Notice of Disagreement (re VA decisions of 

3/14/2013, 7/24/2013 & 11/13/2013), with
accompanying request for de novo review. 

776 days 

Feb. 3,2015 DRO Hearing at Roanoke Regional Office. 429 days 
Apr. 28, 2015 Statement of the Case. 345 days 
May 8, 2015 Notices of Disagreement (re VA decisions of

11/19/2014 & 5/4/2015). 
335 days 

June 18, 2015 Form 9 Initiating BVA Appeal. 294 days 
Sept. 16,2015 Notice of Disagreement (re VA decision of

8/28/2015). 
204 days 



Department of Veterans Affairs 
April 7,2016 
Page 2

At this point, we are left to consider court action in order to prompt the agency to action. 
But as we would prefer to resolve it without such action, I again request that, at your earliest 
convenience but by no later than May 6,2016 (29 days from the date of this letter), you please 
(1) explain the reasons behind these delays in issuing the paperwork necessary to perfect Mr. 
Rose's appeal to the BVA, and (2) provide a date certain by which the VA will act to provide 
such paperwork. 

I thank you very much on behalf of Mr. and Mrs. Rose for your time and attention to this
matter. Please feel free to contact me by telephone, email, or mail should you have any
questions. 

Copy to: Mr. and Mrs. Edward and Heather Rose (by electronic mail only)
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Montgomery, Liam

From: Lorenzani, John D., VBAROAN <John.Lorenzani@va.gov>
Sent: Tuesday, April 26, 2016 11:06 AM
To: Montgomery, Liam
Cc: Heid, Tom, VBAROAN
Subject: rose case

Morning Mr. Montgomery

We received your correspondence of April 7, 2016 requesting immediate action for the veteran Edward Rose
9917 appeals.

Thank you for inquiring on behalf of Mr. Rose’s case. We are working hard to decrease our backlog of VA Form
9 (Appeal to the Board of Veterans' Appeal). We are actively working F9s received in 2010 and early 2011. Mr.
Rose filed a VA Form 9 (Appeal to the Board of Veterans' Appeal) on June 22, 2015 and it is posted in our
system. As we work forward to Mr. Rose’s VA Form 9 date, we will work his case. We are also actively
working NODs received in 2013. Mr. Rose filed a Notice of Disagreement (NOD) on February 3, 2015 and it is
posted in our system. As we work forward to Mr. Rose’s NOD date, we will work his case. We are working the
oldest cases first in date order and priority one cases (Terminal cases, Homeless cases and Financial hardships,
Prisoner of War cases).

We appreciate your inquiry and your patience as we work forward to reduce the appeals backlog and reach
your client’s VA Form 9 (Appeal to the Board of Veterans' Appeal).

Let me know if you have further questions on the case.

John Lorenzani
Quality Review Specialists/Attorney Fee Coordinator
211 Appeals
540-597-1401
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INTRODUCTION
The Board of Veterans’ Appeals’ (Board) mission is to conduct hearings and decide appeals properly 
before the Board in a timely manner.  38 United States Code (U.S.C.) § 7101(a).  The Board’s jurisdiction 
extends to all questions in matters involving a decision by the Secretary under a law that affects a 

§§ 511(a); 7104(a).  Final decisions on such appeals are made by the Board based on the entire record in 
the proceeding and upon consideration of all evidence and applicable provisions of law and regulation.  
38 U.S.C. § 7104(a).

The appeals process in the Department of Veterans Affairs (VA or the Department) is a complex, 
non-linear process, which is set in law and is unique from other standard appeals processes across Federal 
and judicial systems.  A feature of the current VA appeals process is a continuous open record that 
allows a Veteran, Survivor, or other appellant to submit new evidence and/or make new arguments at any 
point from the beginning to the end of the appeals process.  Additionally, the duty to assist throughout 
the appeals process requires VA to develop further evidence on the Veteran’s behalf and pursue new 
arguments and theories of entitlement.  Each time new arguments are presented and evidence is added/
obtained, VA generally must issue another decision considering that evidence, which protracts the 
timeline for appellate resolution.

The appeals process consists of multiple steps, most of which occur at the Agency of Original Jurisdiction 

While the vast majority (98 percent) of appeals considered by the Board involve claims for disability 

formally continue that appeal to the Board for a de novo review (i.e., new look) and the issuance of a 
decision on behalf of the Secretary.

U.S. Department of Veterans Affairs
Fiscal Year 2015
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PART I
ACTIVITIES OF THE

BOARD OF VETERANS’ APPEALS 
FY 2015

The Board was established in 1933 and operates by authority of, and functions pursuant to, Chapter 71 
of title 38, U.S.C.  The Board consists of a Chairman, a Vice Chairman, and such number of members as 
may be found necessary to conduct hearings and dispose of appeals properly before the Board in a timely 
manner.  38 U.S.C. § 7101(a).  “Members of the Board,” also known as “Veterans Law Judges” (VLJ), 
are supported by a large staff of attorneys and administrative personnel.  38 Code of Federal Regulations 
(CFR) § 19.2(b).

Executive Service (SES)/VLJ).  The Chairman is appointed by the President, by and with the advice 

Chairman is a Member of the Board who is designated by the Secretary.

The Board’s Appellate Group consists of a Principal Deputy Vice Chairman (SES/VLJ), a Chief Counsel 
for Operations (Senior Level (SL)/VLJ), and a Chief Counsel for Policy and Procedure (SL/VLJ).  The 
Appellate Group provides legal advice and policy guidance to the Board and other VA business lines, 

Knowledge Management (OLKM), Labor and Employee Relations, Human Resources, Regulations 

MPA is the administrative directorate of the Board, consisting of the Director (SES), the Deputy Director, 
the Financial Management Division, the Administrative Support Division, which includes the Hearing 
Branch, and the OVLJ Support Division.

The OVLJ consists of two Deputy Vice Chairmen (DVC) (SES/VLJ), 10 Chief VLJs, up to 78 VLJs, and 
approximately 450 attorneys who prepare tentative written decisions for review and signature by a VLJ.  
VLJs are appointed by the Secretary, with the approval of the President, based upon recommendations of 
the Chairman.  38 U.S.C. § 7101A(a)(1).
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Board Structure

Successes

outstanding service to Veterans by issuing high quality decisions and conducting hearings in appeals 
before the Board, the Board also continued to seek and implement innovative ways to improve 

Service to Veterans

of decisions issued by the Board since the 1988 enactment of the Veterans’ Judicial Review Act 
(VJRA), which established the United States Court of Appeals for Veterans Claims (CAVC).  
Additionally, the Board’s VLJs and Acting VLJs personally interacted with Veterans and Appellants 
by holding 12,738 hearings, either conducted face-to-face at a VA facility, in-person at the Board’s 

(RO) to conduct one week of hearings at each site (known as “Travel Board” hearings), in addition 
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Board (VA Form 8) until a decision is dispatched (excluding the time the case is with a Veterans 
Service Organization (VSO) representative for review and preparation of written argument) was 

case is with a VSO representative for review and preparation of written argument, was 270 days in 

claims through its transformation efforts, the Board is receiving an increase in appeals proportionate 
to VBA’s higher output in claims decisions.  Based on trends in case receipts developed jointly by 

Management Center (AMC); appeals from other elements of VA, including VHA, OGC, and NCA; 
and cases returned by the CAVC.  This is consistent with the historical rate of appeals received by 
the Board as a percentage of the claims decided by VBA.

the Board’s call center in Wilkes-Barre, Pennsylvania, answered 91,184 inquiries from Veterans 
or their representatives by phone, email, or written correspondence.  The Board’s Correspondence 

Veterans and Appellants.  Furthermore, the Board requested 58 independent medical examination 

Hearings

encourage more widespread use of VTC hearings to reach Veterans and other Appellants at ROs 
and some VA medical centers. The Board held 12,738 total hearings, which represented a 17 percent 

the Board continued to survey hearing participants, with an impressive 95 percent of Veterans and 

interaction with the VLJ.

Technology

a people, process, and technology strategic approach.  The Board also continued to maintain its 

Veterans the opportunity to check the status of their claims and appeals securely online or from their 
mobile device.

Hiring
The Board was able to hire staff to continue supporting its mission to serve more Veterans and their 
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level of 78 VLJs.

Training

while maintaining a high level of decision output.  OLKM created targeted training for all employees 
based, in part, on trends gleaned from the Board’s quality review process, as well as outcomes in cases 
heard before CAVC and the United States Court of Appeals for the Federal Circuit (Federal Circuit).  

agents, and state marriage laws, as well as continuous training for new hires.  OLKM also designed 
and presented training targeted at reducing the number of cases remanded by the CAVC by focusing on 
how to properly apply precedential case law that most frequently serves as a basis for remand.

Additionally, the Board continued to offer medical training for its legal staff to address the increasing 
complexity of disability compensation appeals.  The Board also conducted training for all staff 

system, and provided training on the topics of psychological safety and effective communication skills.  

are designed to support a strong management workforce.

Quality

through these efforts, achieved an accuracy rating of 93.98 percent in the decisions issued.  The 
Board’s accuracy rate (i.e.

rate, the Board uses a weighted formula that was created in collaboration with the Government 

appeals and 10 percent (1 out of 10) of all cases returning from remand by the CAVC are selected 
at random by the Veterans Appeals Control and Locator System (VACOLS) for an accuracy review 

process are addressed through appropriate follow-up training for VLJs and attorneys.

to provide better service to Veterans.  The Board actively pursued several business process 
improvements aimed at streamlining the complex appeals adjudication process in order to improve 

stakeholders in streamlining the appeals adjudication process; maximizing available hearing 

technology to better modernize appeals processing.

statutory requirement of deciding appeals “in regular order according to its place on the docket.”  
38 U.S.C. § 7107(a).  Notably, effective October 1, 2008, when an appealed case is received at the 
Board, the appeal is activated (or reactivated if a returned remand) and formally docketed using 
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a priority order commensurate with the date that the substantive appeal was received at a VBA 
RO.  See
comprised of all activated appeals in its inventory; the docket changes constantly because new 
appeals are docketed and other appeals are dispatched on a daily basis.  Because the Board’s active 

that snapshot as a blueprint for distributing the appeals in docket order for adjudication that coming 
week.  Once cases are distributed from Central Case Storage by oldest docket, docket date is not the 

meet the anticipated rise in the incoming workload, particularly in light of the transition to a fully 
paperless appeals system.  To this end, the Board is leading “Appeals Modernization” to better serve 
Veterans and their families and provide timely and quality appeals decisions.  As a part of this broad 
effort, information technology funds have been requested to develop robust paperless functionality 
in the VA appeals process.  This is part of the Board’s multi-pronged approach to leverage 
technology, people, process improvements, and long-needed legislative reform to most effectively 

functionalities in the paperless environment will focus on seamless integration of systems, and key 
accountability and workability features.

Employee Engagement
The Board continued to make strides in improving its organizational culture and climate through 

Board employees were nominated by their peers and recognized in a Board-wide newsletter for 
demonstrating one of these Core Values.

raised via the Board’s Suggestion Boxes.  With the support of management, this staff-led initiative 

those that are under review (What’s On the Docket), and those that cannot be acted upon for various 
reasons (We Are Estopped).

Employee Survey (AES), the American Federation of Government Employees (AFGE) Local 17 
survey, and the Federal Employee Viewpoint Survey) continued to meet to form suggestions to 
present to senior leadership with the goal of improving organizational culture.

The Task Force, which met on a weekly basis throughout the year, presented a number of proposed 

The ideas centered around increasing the transparency, consistency, and availability of information, 
and enhancing trust relationships and psychological safety.  All 13 of the Task Force’s proposals 

weekly senior manager meeting; publishing news reports regarding projects in the Board’s Appellate 
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Group in the Board’s weekly newsletter; sharing Board policies, procedures, and information 
regarding commonly addressed issues via a “Chairman’s Corner” SharePoint Web site; providing 
a regular visual reminder for staff of the annual decision goal and the number of Veterans already 
served; providing another forum for OVLJ (VLJs and attorneys) and MPA staff to hear about recent 
events, the reasoning behind OVLJ/MPA policy decision making, and other issues that affect daily 
work within their respective workgroups by conducting regularly held, interactive OVLJ/MPA Town 
Halls; continuing to conduct regularly held, interactive Board-wide meetings for staff to hear about 
recent events, the reasoning behind Board policy decision making, and other issues that affect the 
daily work of the Board; providing training for all staff on tactful, effective communication; and 
providing an anonymous forum (i.e., the Board’s Suggestion Boxes) for staff to ask questions of 
leadership on items of interest prior to Town Hall/Board-wide meetings.  Together, these measures 
have improved communication at the Board and will continue to be tracked in future years.

regard to improving communication throughout the organization and to analyze the Board’s 2014 
survey results, with the aim of identifying additional areas for possible organizational improvement.  
Board leadership continues to actively encourage and support the work of this group, as well as 
other focus groups, such as the Organizational Climate and VLJ focus groups.

The Board is also very proud to report that, through the grassroots efforts of an employee-led 
campaign, the Board had its third record-breaking year with regard to AES employee participation, 

and using them at all levels to continue improving workplace culture.

MyVA Initiatives

an emphasis on executing and cascading the principles embedded in the Department’s 2014-2020 
Strategic Plan throughout the organization.  The movement toward MyVA will cultivate a high 

improving the Veteran experience, improving the employee experience, achieving support services 
excellence, establishing a culture of continuous performance improvement, and enhancing 
strategic partnerships.

The Board continued existing programs as well as implementing new initiatives that improve 
the Board’s relationships with Veterans.  For example, the Board seeks to improve the Veteran 
experience by leveraging information gathered in a new Veteran satisfaction survey that measures 
the customer experience with the Board’s call center, hearings with VLJs, and the overall appeals 
process.  The Board also implemented a number of employee and leadership driven initiatives to 
improve the employee experience through various forms of feedback opportunities, mentoring 
programs, and career development opportunities.  The Board continued to promote performance 
enhancement via recognition programs, and various types of training programs for all employees, 

with the MyVA Shared Services Team on enterprise improvements, such as integrating the Board’s 
call center with existing call centers, and with the United States Digital Service (USDS) Team to 
assist in the Appeals Modernization initiative.  Lastly, the Board developed internal and external 

and to explore potential legislative changes in the appeals process.
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Legislative Proposals
Board leadership continued to strongly promote discussion of a variety of legislative proposals 

this process.  Close engagement with VA stakeholders, including VSOs, will be necessary to further 
these efforts.

During the past year, the Board continued to actively partner with VA stakeholders across the 

many hearings as possible within full-time equivalent (FTE) employee levels in order to reduce 

worked with VBA leadership to track the Travel Board and VTC hearing no-show rates in an 
effort to ensure that each hearing docket was fully maximized to serve as many Veterans and other 
Appellants as possible.

on VA appeals processing throughout the entire Department, Appeals Modernization leverages 
technology, people, process improvements, and long-needed legislative reform to most effectively 
serve Veterans and their families in the processing of appeals.  As part of this effort, the Board, in 

is working to build the capacity of the Federal government to deliver world-class services to the 
American people, to lead the technical approach of the Appeals Modernization effort.  The USDS 
Team that has been assigned to VA consists of seasoned engineers, designers, and product managers 
from some of the best-known companies in the private sector.  To learn more about USDS, please 

www.whitehouse.gov/digital/united-states-digital-service.

The Board also continued to work with VHA to improve training for clinicians on the legal 
adequacy for compensation adjudications.

adjudicators with a training presentation that was jointly prepared by the Board and VBA.  This 
presentation targets current changes in the law and seeks to ensure that full development of an 
appeal is completed by VBA prior to that appeal reaching the Board.

Consistent with the Department’s move to paperless claims and appeals processing, and in an effort 
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Veterans Service Organization Forums and Training
The Board continues to invite VSOs and attorneys who represent Appellants before the Board to 
VSO Forums, which are held periodically throughout the year to collaborate and update VSOs 
on activities and matters of general interest.  These meetings address appeals issues raised by 
representatives and also facilitate the exchange of ideas and information. VSOs are also invited to 
participate in any in-house training that is provided to Board staff.

Volunteer Activities

to facilitate the collection and donation of comfort items for distribution to Veterans at the 
Washington, DC, VA Medical Center (VAMC), the Fisher House, and the United States Armed 
Forces Retirement Home (USAFRH).  Staff members also participated in the Toys for Tots 
campaign organized by the United States Marine Corps Reserve, and collected calendars and 

Veterans to Washington, DC, arriving at Reagan National Airport as part of the Honor Flight 
Network, a 501(c) (3) organization that transports Veterans, free of charge, to our Nation’s capital 

volunteer at the USAFRH’s Spring Fling to assist with activities organized for Veterans and their 
families.  Numerous Board employees participated in the Winterhaven Homeless Veterans Stand 
Down; the Veterans Day Ceremony at Arlington National Cemetery; and other outreach events 
at the VAMC in Washington, DC.  The Board also actively participated in the Combined Federal 
Campaign and the Feds Feed Families food drive.

Scott v. McDonald, 789 F.3d 1375 (Fed. Cir. 2015):
requested a Board hearing and noted that his next potential opportunity for parole was 
over a year later.  The RO scheduled the hearing in the interim and the Appellant did not 
attend.  The Appellant requested a rescheduled hearing, but the Board denied the Appellant’s 
request and denied the appeal on the merits.  The claim was appealed to the CAVC, where 
the Appellant was represented by counsel.  The hearing issue was not raised to the CAVC, 
but the case was remanded on other grounds.  The Board then remanded the case to the RO 
for additional development while noting that the Appellant “has not renewed his request” for 
a hearing.  The Board eventually denied the claim again.  During the second appeal to the 
CAVC, the Appellant argued that the Board erred by denying him his right to a hearing.  The 
CAVC refused to consider the argument because it had not been raised either in the prior 
CAVC appeal or to the Board during the intervening proceedings.

of issue exhaustion was appropriate both before the Board and the CAVC in certain 
circumstances.  However, the Federal Circuit also noted that the Board has a special 
obligation to read filings liberally, whether submitted by counsel or pro se appellant.  The 
Federal Circuit then analyzed what constituted a liberal construction for these purposes, 
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evidence that could support [an Appellant’s] claim for disability benefits and considering 
procedural issues that are collateral to the merits.”  The Federal Circuit stated that, for 
procedural issues, an Appellant’s interest “may be better served by resolution of his claims” 
rather than by a remand that may not change the final outcome.  As a result, the Federal 

not be able to resurrect it months or even years later when, based on new circumstances, the 
[Appellant] decides that raising the issue is now advantageous.”  Accordingly, the Federal 

the Board or the [CAVC] to search the record and address procedural arguments when the 
[Appellant] fails to raise them before the Board.”

This case is significant as it relieves the Board from searching the record to address 
procedural arguments not raised by the Appellant.

Nohr v. McDonald, 27 Vet. App. 124 (2015):
compensation benefits for a dysthymic disorder based on a finding that clear and 
unmistakable evidence demonstrated that the dysthymic disorder preexisted active duty 
service and was not aggravated by service, relying in part on a VHA specialist’s opinion.  
Prior to issuing its decision, the Board provided the Appellant and his representative with 

and requests for documents described as “interrogatories” for the specialist to answer 

benefits for a dysthymic disorder, the Board denied the Appellant’s requests to have the 
specialist answer interrogatories or to issue a subpoena.

On appeal to the CAVC, the Appellant contended, in relevant part, that the Board violated 
his Fifth Amendment procedural due process rights when it declined to either require the 
specialist to respond to the set of interrogatories or issue a subpoena ordering the specialist 
to appear for a hearing.  VA countered that the Appellant had no constitutional right to 
submit interrogatories to doctors who provide VA medical opinions, or to otherwise confront 
doctors at a hearing.

The CAVC determined that the submission of interrogatories to the Board reasonably raised 
issues concerning the competence of the VHA expert, the adequacy of her opinion, and 
VA’s duty to assist.  With respect to the expert, the CAVC found a reasonable basis for the 
Appellant’s request for the expert’s curriculum vitae, especially in light of the examiner’s 
identification of a “personal limitation” in providing the opinion.  Concerning the duty 
to obtain records, the CAVC found that the Board did not adequately address why the 
Appellant’s specific requests in the interrogatories for documents “potentially held by [the 
expert], a VHA employee” did not obligate VA to make a reasonable effort to assist him 
in obtaining those records.  The CAVC stressed that the Board “reflexively reacted” to the 
term “interrogatories,” and as a result, failed to consider the requests in light of the duty 
to assist.  The CAVC ultimately declined to discuss some of the Appellant’s arguments, 
including his Fifth Amendment due process claims, finding that addressing those arguments 
was unnecessary in light of the holding that VA had not complied with the statutory and 
regulatory duty to assist.
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This case is significant because it clarified that VA’s duty to assist may include efforts to 
respond to issues reasonably raised by the Appellant via submissions (to possibly include 
interrogatories) to the Board.

Wages v. McDonald, 27 Vet. App. 233 (2015):  The Board found that the Appellant met 
the schedular requirements for a total disability rating based on individual unemployability 

unable to secure or follow a substantially gainful occupation since that time; accordingly, he 

lay evidence suggests that the [Appellant] was unable to work prior to December 11, 2009[,] 
due to service-connected disabilities,” but the Board concluded that it lacked the authority 

Director’s opinion.

At the CAVC, the Appellant argued that the Board erred in relying on the Director’s decision 

deference to the Director’s opinion and must review this decision de novo.  The Secretary 
argued that the Director’s decision is not evidence and that the Board may only review the 
factual basis of the Director’s decision for accuracy and completeness, leaving the Board 
without authority to overturn the Director’s policy decision.

The CAVC rejected the Secretary’s argument, and held that the issue of entitlement to 

fell within 38 U.S.C. § 511(a).  The CAVC held that “the policy decision was made when the 
Secretary promulgated a regulation mandating that all Veterans who are unemployable due 
to service-connected disabilities will be rated totally disabled, regardless of the schedular 
ratings assigned.”  The CAVC also found that the Board erred as a matter of law in assigning 
weight to the Director’s decision.  The CAVC stated that the Director’s decision is the de 
facto decision of the RO and is not evidence that can be weighed.

This case is significant because it establishes that the Board has jurisdiction to review de 
novo
has made a decision.

Fountain v. McDonald, 27 Vet. App. 258 (2015):  
decision of the Board that denied entitlement to service connection for tinnitus.  The Board 
rejected the Appellant’s statements concerning the continuity of his symptoms after service 
based on the absence of complaints of tinnitus symptoms during service and for many years 

during the 29 years that had elapsed since his separation from service, despite filing other 
claims for compensation during that time period.

entitled to the presumptions of service connection contained in 38 U.S.C. § 1101(3) and 
38 CFR § 3.309(a), the CAVC held that the phrase “organic disease of the nervous system” 
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is ambiguous.  After finding the Secretary’s position “not persuasive,” the CAVC held that 
tinnitus is a disease, not a symptom, consistent with the Secretary’s recognition of tinnitus as 
a disability in VA’s Schedule of Rating Disabilities, and, at a minimum, is an organic disease 
of the nervous system where there is evidence of acoustic trauma.  As a result, the CAVC 
determined that the appellant may establish entitlement to VA benefits based on chronicity or 
the continuity of his symptoms.

against the absence of contemporary medical evidence, but must first establish a proper 
foundation for drawing inferences against a claimant from an absence of documentation.

The CAVC also held that, based on guidance provided to VA examiners in VA Training 
Letter 10-02 and VA Fast Letter 08-10, the Board erred when it failed to consider whether the 
Appellant’s tinnitus was secondary to his service-connected hearing loss.

This case is significant because the CAVC held that service connection for tinnitus may be 
established under 38 U.S.C. § 1101(3) and 38 CFR § 3.309(a).

Gray v. McDonald, 27 Vet. App. 313 (2015): 
to service connection for several disabilities claimed as due to in-service exposure to 
herbicides.  The Board concluded that it was VA’s policy that service on board a ship that 
anchored in Da Nang Harbor, in and of itself, does not constitute service in the inland waters 
of Vietnam for the purposes of applying the presumptive provisions of 38 CFR §§ 3.307, 

and Pension Service (C&P) Bulletin, a September 2010 VBA Training Letter (Training Letter 

Circuit’s decision in Haas v. Peake

The CAVC vacated and remanded in part, holding that VA’s interpretation of 38 CFR § 

is inconsistent with the purpose of the regulation and does not reflect the Agency’s fair 
and considered judgment.  The CAVC pointed out that, although the herbicide exposure 
presumption is purportedly applied where there is evidence of spraying, the documents 
the Board relied upon are devoid of any indication that VA made a fact-based assessment 

and not on spraying.

Although the CAVC found VA’s definition of inland waterways irrational and not entitled 
to deference, it noted that VA retains discretionary authority to define the scope of the 
presumption.  As such, the CAVC vacated the Board decision, and remanded the matter 

emphasis on the probability of exposure.
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The Board’s Goals for Fiscal Years 2016 and 2017
The Board is prepared to meet the challenge of transforming into a 21st century organization 

leverage intra-Departmental partnerships to improve both the Veteran experience and the employee 
experience.  These goals will be achieved through the coordinated efforts of all employees, each 
of whom is expected to maintain the core values of integrity, commitment, advocacy, respect, and 
excellence in all actions.

1. Increase the Number of Veterans Served and Optimize Accuracy

family members served through issuance of appeals dispositions by using a multi-pronged strategic 

  Continued training efforts in the new fiscal year will provide the Board’s 
VLJs and attorneys with the latest information on a variety of legal and medical topics, and 
will enable the Board to maintain its high quality/accuracy rating, which was an impressive 

jointly approved training to RO staff on topics of interest identified by the Board’s OLKM 

with VBA to assist with the shared goal of resolving appeals at the earliest stages of the 
appeals process, including the period of time when an appeal is still pending at VBA.  

to work together to identify trends and target training to common issues, and will continue 
to assist VHA with training efforts focused on training clinicians who provide examinations 
in conjunction with compensation claims on the legal requirements of such exams.  These 
efforts will help ensure that claims are developed properly at the local level in the first 
instance, ultimately decreasing wait times for final decisions.

The Board will also continue to closely track the reasons for remand in those cases that must 
be remanded for further development, and make that data available to all VA components 

Since 2005, the Board has served 
as a telecommuting model for other offices within the Department with its “Flexiplace” 
program.  This program enables the Board to attract and retain attorneys as an employer of 

of data security safeguards, such as encryption software for Board laptops used by Flexiplace 
Program participants and locked cabinets at the primary residence for the laptop and claims 
folders.  Each Flexiplace participant agrees to abide by the rules of the program, which 

35 percent) of the Board’s employees telecommuted in some capacity.



15

  As in previous years, the Board 
will continue to meet with representatives from VBA, VHA, and OGC on a monthly basis 
to discuss ways to improve the quality of services provided to Veterans.  The Board will 
continue to contribute to these partnerships and play an active role in the VA community.

All these measures combined will work to increase the Board’s decision output and improve 
accuracy, and will sustain fruitful, collaborative partnerships across the VA enterprise to better 
serve Veterans and their families.

2.

initiatives such as the Survey Results Task Force and other focus groups.  The Board will continue 

3.

by the Board to Congress, which seek to streamline and improve timeliness in the processing of 

4. Appeals Modernization

Board received a steady increase in paperless appeals over the course of the year, with paperless 

troubleshooting, and addressing intra-Departmental issues arising from the shift to a paperless 
appeals workload.

Additionally, as noted above, the Board is pursuing enterprise-wide “Appeals Modernization” to 
better serve Veterans and their families and provide timely and quality appeals decisions.  As a part 
of Appeals Modernization, information technology funds are being requested to develop and optimize 
paperless functionality in VA appeals processing.  This effort is part of the Board’s multi-pronged 
approach to leverage technology, people, and process improvements to most effectively process 

process of enhancing appeals functionality in the paperless environment.

has occurred on the front end (i.e.
functionalities in the paperless environment will focus on seamless integration of systems, and key 
accountability and workability features.  This investment will allow the Department to contain and 
ultimately reduce the VA appeals inventory, which currently stands at over 427,000 appeals, and will 
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Workforce Planning
As previously noted, the Board successfully hired and on-boarded approximately 82 new FTE in 

attorneys and administrative personnel because the mission to serve Veterans is one that is 
particularly desirable to those seeking a career in public service.

The Board is dedicated to achieving the goal of making VA an employer of choice for its employees.  

satisfaction at work.  This campaign was a success, resulting in an unprecedented response rate of 

Additionally, the Board has established itself as a workplace where diversity and inclusion is valued, 
and employees are motivated to contribute the full extent of their knowledge, skills, and experience 

continues to maintain an in-house program for all employees regarding issues of diversity and 
inclusion that illuminates the goals in place for sustaining a diverse workforce.  Further, one of the 
Board’s SES serves as a standing member on the VA Diversity Committee and the Subcommittee on 

the “Shadow Program,” which aims to develop the leadership skills of junior attorneys and 
administrative staff by providing a more global view of the Board and its role within the 
Department.  A week-long session is offered to staff that are selected to participate, and each 
selectee gains exposure to the daily management and operations of the Board.  Many components 

Group.  The Board also continues to send high performing attorneys, VLJs, and administrative 
professionals to leadership seminars and programs, such as Leadership VA, and programs offered 

Development Centers.  These robust training courses are an integral part of the Board’s commitment 
to developing its future leaders.
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PART II 
STATISTICAL DATA

Fiscal Year 2015 Information

38 U.S.C. § 7101(d)(2)(A)
Number of cases formally appealed to the Board (Substantive Appeal (VA Form 9) 

52,509
69,957*

38 U.S.C. § 7101(d)(2)(B)
66,778*
81,022*

cases at the Board.  Case receipts include original appeals, remands, non-VBA receipts, and cases 
returned by the CAVC.
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38 U.S.C. § 7101(d)(2)(C)

Substantive Appeals (VA Form 9) Filed Cases Received at the Board*

Month FY 2012 FY 2013 FY 2014 FY 2015 FY 2012 FY 2013 FY 2014 FY 2015

October 2,804 3,900 3,133 4,724 2,917 3,234 8,089

November 3,033 3,057 3,109 2,891 4,922 3,544

December 3,053 3,257 4,327 3,280 3,454 3,787 4,577

January 3,730 3,909 4,271 3,230 4,971

February 3,340 3,378 3,011 4,914

March 3,371 3,254 4,217 4,455 4,198 4,975

April 3,138 3,588 4,774 3,934

May 3,545 4,030 5,000

June 3,311 3,072 4,893 4,228 4,309 4,250

July 4,135 4,749 4,478 4,183 3,943 5,823

3,483 3,478 3,539 4,389 3,907

September 3,499 3,803 4,579 4,353 3,470

FY Total 37,326 41,612 47,065 52,509 49,611 52,860 47,048 69,957

*Case receipts include original appeals, remands, non-VBA receipts, and cases returned by the 

the Board.
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Substantive Appeals Filed at AOJ (VA Form 9)
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Cases Received at Board*

*Case receipts include original appeals, remands, non-VBA receipts, and cases returned by the 

the Board.
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38 U.S.C. § 7101(d)(2)(D)

i.e., Substantive Appeal (VA Form 9)) at 

chart below, the average time between an appeal that was actually received and docketed at the 
Board to disposition was 270 days.  The chart also provides the average processing time between 
other distinct steps within the multi-step appeals process that take place at the AOJ or VBA level.

Time Interval Responsible
Party

Notice of Disagreement Receipt to 
Statement of the Case VBA 419 days

AOJSubstantive Appeal (VA Form 9) 
Receipt

Appellant 39 days

Substantive Appeal Receipt to VBA 537 days

Board 222 days

Board

Issuance of Board Decision* Board 270 days

Average Remand Time Factor VBA 255 days

}
AOJ

*This includes the Board’s cycle time of 160 days.  Cycle time measures the 
time from when an appeal is actually received at the Board until a decision 
is reached, excluding the time the case is with a VSO representative for 
preparation of written argument.

}

}
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38 U.S.C. § 7101(d)(2)(E)

63 members

The number of professional, administrative, clerical and 617 employees
(not including 63 members above)

38 U.S.C. § 7101(d)(2)(F)

38

5,349

38 U.S.C. § 7101(c)(2)
Number of acting members of the Board in terms of full-time 

16

of dispositions issued by the acting members.
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Projections for Fiscal Years 2016 and 2017

38 U.S.C. § 7101(d)(3)(A)

Estimated number of cases that will be appealed to Board

57,547
88,183

120,003
359,807

Note:
other AOJs to the Board.  Case receipts include original appeals, remands, non-VBA receipts, and cases 
returned by the CAVC.

38 U.S.C. § 7101(d)(3)(B)

Evaluation of the ability of the Board (based on existing and projected personnel levels) to ensure 

The indicator used by the Board to forecast its future timeliness of service delivery is the Board’s 
“response time” on appeals.  By taking into account the Board’s most recent appeals processing rate 
and the number of appeals that are currently pending before the Board, the Board response time 
projects the average time that will be required to render decisions on that group of pending appeals.  
For response time computation, the term “appeals pending before the Board” includes appeals at the 

Board or VTC hearings.

 (divided by)
251 Work Days = 222.0 Decisions per Work Day

2015 (81,022)

Total Workload (divided by)
Decisions per Work Day (222.0)

(divided by)
251 Work Days
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ADDITIONAL INFORMATION
Potential Board Workload at VBA

Month FY 2012 FY 2013 FY 2014 FY 2015

October 10,909 13,023

November 10,782 10,182

December 8,450 8,053 10,058

January 9,490 11,295 10,939

February 9,094 8,883 10,574 11,122

March 10,208 9,743 13,709

April 9,847

May 10,101 10,130 12,783 13,872

June 9,303 10,498 13,303 15,318

July 9,131 11,093 12,375 15,328

11,232 10,828 15,032

September 7,711 8,982 8,323 13,837

FY Total 111,641 118,053 137,766 157,189



25



26

Board of Veterans' Appeals

APPEAL
PROGRAM

ALLOWED REMANDED DENIED OTHER TOTAL

No. Percent No. Percent No. Percent No. Percent No. Percent

8 8.08% 23 23.23% 0 0.00% 99 0.18%

Compensation 31.80% 47.07% 9,299 17.78% 1,753 3.35% 52,304 93.88%

Education 101 155 324 54.27% 17 2.85% 597 1.07%

Insurance 1 28.57% 14 0 0.00% 21 0.04%

Loan Guaranty 7 15.22% 18 39.13% 19 41.30% 2 4.35% 0.08%

Medical 179 284 37.22% 259 33.94% 41 5.37% 1.37%

Pension 119 13.92% 295 34.50% 399 42 4.91% 855 1.53%

VR&E 4 5.97% 37 55.22% 19 7 10.45% 0.12%

9 19 35.19% 20 37.04% 11.11% 54 0.10%

Jurisdiction 10 8.85% 1 0.88% 33 29.20% 113 0.20%

NCA Burial 3 8 31 72.09% 1 2.33% 43 0.08%

Fiduciary 0 0.00% 0 0.00% 0 0.00% 1 0.00% 1 0.00%

Areas 205 27.33% 55.47% 107 14.27% 22 2.93% 750 1.35%

GRAND TOTAL 17,279 31.01% 25,881 46.5% 10,628 19.08% 1,925 3.46% 55,713 100%
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Board of Veterans' Appeals
Board Dispositions by Representation FY 2015

REPRESENTATION
ALLOWED REMANDED DENIED OTHER TOTAL

No. Percent No. Percent No. Percent No. Percent No. Percent

2,537 30.3% 3,988 1,527 18.2% 331 3.9% 8,383 15.0%

AMVETS 42.1% 21 13.2% 8 5.0% 159 0.3%

Disabled American 
Veterans 4,782 48.1% 2,759 28.1%

Military Order of
the Purple Heart 149 33.0% 219 74 9 2.0% 451 0.8%

Paralyzed Veterans
of America 91 28.5% 150 47.0% 58 18.2% 20 319

Wars 1,842 32.5% 2,479 43.7% 1,173 20.7% 173 3.1% 10.2%

Vietnam Veterans
of America 254 29.0% 50.9% 141 35 4.0%

State Service 2,739 29.7% 4,112 2,074 22.5% 3.1% 9,211

Attorney 2,902 39.1% 3,500 47.2% 752 10.1% 7,421 13.3%

317 35.5% 441 49.4% 112 22 2.5% 892

Other 27.2% 48.3% 205 21.5% 29 3.0% 955 1.7%

Wounded Warrior 
Project 0 0.0% 0 0.0% 0 0.0% 0 0.0% 0 0.0%

No Representation 1,343 23.4% 2,492 43.4% 1,732 30.1% 178 3.1% 5,745 10.3%

GRAND TOTAL 17,279 31.0% 25,881 46.5% 10,628 19.1% 1,925 3.5% 55,713 100.0%
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Board Decisions

Fiscal Year Decisions Allowed Remanded Denied Other

2012 44,300 28.4% 45.8% 22.5% 3.3%

2013 41,910 24.2% 4.0%

2014 55,532 29.2% 45.5% 21.5% 3.8%

2015 55,713 31.0% 19.1% 3.5%

i.e., dismissals).  
When there is more than one disposition involved in a multiple issue appeal the “reported 
disposition” for Board Statistical Reports will be categorized based on the disposition hierarchy 
noted above.

Board Decisions
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FY 2012 FY 2013 FY 2014 FY 2015

Decisions 44,300 41,910 55,532 55,713
52,509

47,048
Cases Pending** 45,959 81,022
Hearings

VACO 494 529
Video 5,778 5,881
Field 5,217
TOTAL 12,334 11,431 10,879 12,738

Decisions per FTE 87.0 78.8 88.1
Board FTE 510 532
Board Cycle Time*** 117 135 202 295
Cost per Case $1,848 $1,851

included physical receipt of cases at the Board.

pending before the Board.
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