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UNITED STATES COURT OF APPEALS  
FOR VETERANS CLAIMS 

 
Samuel J. Rumph   :  Docket No.: 16-3113 
 
 Appellant,    :   
 

vs.  
        
Secretary of Veterans Affairs  : 
 
 Appellee.    :  
 

 

RESPONSE TO COURT ORDER 

 The Appellant, through counsel, hereby submits the following response 

to the Court’s order of September 28, 2016:   

1. The Appellant, Mr. Rumph is appealing a decision of the Board of 

Veterans’ Appeals dated May 2, 2016.   

2. The 120th day to file an appeal of this decision was August 30, 2016. 

3. The Appellant’s appeal was filed on September 1, 2016, two days late.   

4. The Appellant asserts that his current medical disabilities left him 

unable to timely file an appeal.  Specifically, he is diagnosed with the 

debilitating disease of schizophrenia, which causes him to lose complete 

track of days.  In August of 2016, the Veteran was suffering constantly 

and due to this disability was unable to timely file an appeal.   
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5. Attached medical documentation August 2016 shows a diagnosis of 

schizophrenia, an admission GAF score of 30, which indicates that 

“behavior is considerably influenced by delusions or hallucinations” and 

a discharge GAF score of 51, which shows that the Appellant still 

suffered from serious symptoms.   

6. The VA only printed out these two pages of medical records for the 

Appellant (which he then submitted to counsel), and he does not have 

access to any of his other medical records.  If the undersigned counsel 

attempts to get his medical records from the VA, the VA will generally 

not provide a response or the records for at least 8 months, well outside 

the response time required by this Court’s order.   

7. The Appellant filed an untimely Notice of Appeal due to this severe 

disability.   

 

The United States Supreme Court held that compliance with the 120-

day deadline for filing a notice of appeal with the U.S. Court of Appeals for 

Veterans Claims was not a jurisdictional prerequisite for an appeal. 

Henderson v. Shinseki, 131 S.Ct. 1197, 1206 (2011).  The doctrine of 

equitable tolling is appropriate “when the principles of equity would make 

the rigid application of a limitation period unfair.”  Schlueter v. Varner, 384 

F.3d 69, 76 (3d Cir. 2004). 
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In the present case, the Appellant’s severe mental health status 

prevented him from timely filing his appeal.  Equitable principles call for 

allowing Mr. Brescia to proceed with his appeal.   

 
 
 

Respectfully submitted, 
 
Date:  October 28, 2016    /s/ Maxwell D. Kinman   
   

Maxwell D. Kinman  
423 Reading Rd. 
Mason, OH 45040 
(513) 228-1100 (Office) 
(513) 693-0155 (Cellular)   
Max@KinmanLegal.com  
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