IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS
FLORENCE KENNEDY,

)
)
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)
)
v.
)
Vet.App. No. 19-0256
)
ROBERT L. WILKIE,
)
Secretary of Veterans Affairs,
)
)
Appellee.
)
____________________________________________
SUPPLEMENTAL BRIEF OF THE APPELLEE
____________________________________________
Pursuant to the Court’s Order dated August 19, 2020, Appellee, Robert L.

Wilkie, Secretary of Veterans Affairs, respectfully submits the following
supplemental brief. In that Order, the Court seeks supplemental briefing with
answers to the following questions:
(1) What is the definition of an “issue,” and does a Department of Veterans
Affairs (VA) Fast Letter qualify as an issue under that definition?
(2) How, if at all, does 38 C.F.R. § 19.5, 1 which provides that “the Board is not
bound by Department manuals, circulars, or similar administrative issues,”
affect the definition of “issue”?
(3) Should the Court apply the Federal Circuit’s test for determining whether a
provision is a liberalizing law – “one which brought about a substantive
change in the law creating a new and different entitlement to a benefit” – to
determine whether a provision is a liberalizing “issue”? If not, what test
should the Court apply to determine whether an “issue” is liberalizing?
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This regulation is now found at 38 C.F.R. § 20.105 (2020).

(4) Does VA have discretion to decline to award the one year earlier effective
date if it finds a law or issue liberalizing? If so, what standard applies in
making a determination as to whether an earlier effective date of one year
is warranted?
SUMMARY OF THE ARGUMENT
While the term “issue” is not defined by the relevant statutes and regulations,
it is apparent from the legislative and regulatory history, to include that of 38 C.F.R.
§ 19.5, that any document issued from VA, its administrations, or other staff offices
may be considered an issue. Thus, a VA fast letter is an “issue”. However,
identifying whether a particular document is a liberalizing issue depends on
whether it has a substantive effect on a benefit. This inquiry is entirely consistent
with the Federal Circuit’s test for determining whether a provision is a liberalizing
law, and thus, this Court should apply the same test. Fast Letter 13-04 is not a
liberalizing issue under the Federal Circuit’s test as it does not have a substantive
effect on the award of benefits. Lastly, 38 C.F.R. § 3.114(a)(3) gives VA discretion
to award the entire one year earlier effective date only insofar as it must determine
whether the claimant met all of the requirements for entitlement to the benefit for
the liberalized benefits of the liberalizing law or VA issue and that such eligibility
existed continuously from the date of the claim or administrative determination of
entitlement.
ARGUMENT
An “issue” is not limited or confined to a particular type or class of documents
but, rather, is defined by the substance and effect of the document. In 1962, when
2

Congress first introduced the phrase “administrative issue” into the statutory
language of 38 U.S.C. § 3010(g) by Pub. L. 87-825, 76 Stat. 949, the committee
reports specified that liberalizing laws and administrative issues were those
creating “new benefits.” S. Rep. No. 2042, 87th Cong., 2d Sess. 2 (1962); H.R.
Rep. No. 2123, 87th Cong., 2d Sess. 2 (1962) (explaining that the introduction of
the provision “governing the effective dates of liberalizing laws and administrative
issues that are enacted or promulgated in the future . . . would, . . . obviate the
necessity of a potential beneficiary filing a specific claim for the new benefit”)
(emphasis added). The language of the statute has remained virtually unchanged
since, but now appears as 38 U.S.C. § 5110(g). Section 5110(g) addresses awards
or increases in compensation “pursuant to any Act or administrative issue.”
The implementing regulation under 38 C.F.R. § 3.114, implemented shortly
after Congress enacted Pub. L. 87-825, titled “Change of law or Department of
Veterans Affairs issue,” variously refers to “a liberalizing VA issue approved by the
Secretary or by the Secretary’s direction,” “administrative issue,” “VA issue,” and
“Department of Veterans Affairs issue.” See 27 Fed. Reg. 11886 (Dec. 1, 1962).
The relevant language has remained substantively unchanged since that time. See
76 Fed. Reg. 4245 (Jan. 25, 2011); see also 38 C.F.R. § 3.114 (2020).
Prior to the enactment of 38 U.S.C. § 5110(g) and 38 C.F.R. § 3.114, the
term “issue” was included in VA regulations, R&P R-1214(B) and R&P R-2553.
The term appeared in the 1947 version of R&P R-1214, titled “[e]ffective dates of
awards of increased disability compensation” and, more specifically, section
3

(B)(2), titled “[b]y reason of regulatory or schedular provisions,” which established
effective dates for increased ratings “resulting from an amendment of the 1945
schedule or the promulgation of an administrative issue . . . but in no event prior to
the date of the amendment or administrative issue.” R&P R-1214(B)(2) (Sep. 26,
1947) (Appendix at 51); see also R&P R-1214(B)(2) (Oct. 10, 1949) (Appendix at
56). The previous version of R&P R-1214(B) did not include the term issue but
referred specifically to “amendment[s] to the rating schedule or governing
regulation.” R&P R-1214(B)(1) (Sep. 20, 1946) (Appendix at 48). The term also
appeared in R&P R-2553, titled “[a]pplication of liberalizing VA issues,” which
established effective dates for certain awards granted “pursuant to the provisions
of an amended regulation or a VA issue containing liberalizing criteria approved by
the Administrator or by his direction.” R&P R-2553 (Aug. 4, 1948) (Appendix at 52).
In 1959, R&P R-1214(B)(2) and R&P R-2553 were combined into 38 C.F.R.
§ 3.400(P), titled “[l]iberalizing [i]ssues,” which stated “the date of an amended
regulation or a VA issue approved by the Administrator or by his direction.” R&P
R-2553 (May 29, 1959) (Appendix at 81-82). Section 3.400(p) was implemented,
effective December 1, 1962, and has remained substantively unchanged since.
See VA Transmittal Sheet (TS) 270 (Dec. 1, 1962) (explaining that “[t]he substance
of subparagraph (P) has been deleted and a cross-reference substituted to the
new VA Regulation 1114, which covers effective dates of benefits based on
liberalizing laws and VA issues.”) (Appendix at 68).
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The term “issue” also appears in 38 C.F.R. § 20.105 which outlines certain
criteria that govern the disposition of appeals at the Board of Veterans Appeals
(Board). It states, in whole:
In the consideration of appeals and in its decision, the Board is bound
by applicable statutes and regulations of the Department of Veterans
Affairs, and precedent opinions of the General Counsel of the
Department of Veterans Affairs. The Board is not bound by
Department manuals, circulars, or similar administrative issues.
This language has remained virtually unchanged since 1992. See 57 Fed.
Reg. 4088 (Feb. 3, 1992). However, the prior version of the regulation, effective
January 1, 1980, provided additional information regarding the types of issues that
were not binding on the Board, stating that “[i]n its appellate decisions, the Board
is not bound by agency manuals, circulars and similar administrative issues not
approved by the Administrator.” 38 C.F.R. § 19.103(b) (1980) (emphasis added)
(Appendix at 114); see also VA Transmittal Sheet 9 (Feb. 4, 1983) (explaining that
“[n]ew paragraph (b) makes note of the fact that, in its decisions, the Board is not
bound by administrative issues not approved by the Administrator”) (Appendix at
114). The portion of the regulation stating “not approved by the Administrator” was
removed without explanation by 57 Fed. Reg. 4088 (Feb. 3, 1992). 2

It is important to note, however, that in October 1988, VA was elevated to a
Cabinet-level executive department which took effect on March 15, 1989. See
Department of Veterans Affairs Act, Pub. L. 100-527, § 10, 102 Stat. 2635 (1988).
At that time, administrative changes occurred at all levels, including the addition of
the Secretary of Veterans Affairs, which replaced the position of Administrator. Id.
at 2640-41 (stating that “[r]eference in any other Federal law, Executive order, rule,
regulation, . . . or any document of or pertaining to the Veterans’ Administration (1)
2
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Additionally, the relevant regulatory language has been addressed in
various internal documents such as TSs, technical bulletins (TBs), and information
bulletins (IBs), which also help to shed light on the contours of what constitutes an
administrative issue. When 38 C.F.R. § 3.114 was first promulgated, TS 267, which
accompanied the regulation, explained that the regulation applied “when
liberalized standards of entitlement are established by a liberalizing law or approval
of a liberalizing VA issue, e.g., a change in rating or dependency criteria, or in the
nature of evidence required to establish relationship.” VA Transmittal Sheet 267
(Dec. 1, 1962) (Appendix at 4-5). It also included several examples of issues,
describing “a new VA issue (e.g., a change in the Schedule for Rating Disabilities,
or a revision of VA Regulations).” Id. In 1948, TB 8-88 was issued which explained
R&P R-2553 “which follow the principles previously set forth in R&P R-1214(B)(2),
will be observed in applying the liberalizing provisions of 1948, and R&P R-1228 .
. ., and other similar issues.” Technical Bulletin 8-88 (Aug. 13, 1948) (Appendix at
1). In 1949, IB 8-31 issued stating that “[a]ny case may be reviewed under TB 8132[,]” that “[t]he effective date of any award will be governed by R&P R-2553
following procedure set forth in R&P R-1214(B)(2)” and that “[t]his will be equally
applicable to any future liberalizing issue or criteria unless otherwise specified
therein.” Information Bulletin 8-31 (Nov. 29, 1949) (Appendix at 122). Then, in

to the Administrator of Veterans’ Affairs shall be deemed to refer to the Secretary
of Veterans Affairs”).
6

1951, IB 8-53 was issued which explained that the provisions of R&P R-1214(B)(2)
and R-2553 are not applicable to opinions of the Solicitor as they do not constitute
new criteria but rather concern the proper application of existing criteria.
Information Bulletin 8-53 (Mar. 9, 1951) (Appendix at 123). Thereafter, IB 8-69 was
issued which provided examples of liberalizing issues “such as changes in the
rating schedule or VA Regulations or other authoritative criteria, in the view of the
provisions of VA Regulations 1214(B)(2).” Information Bulletin 8-69 (Mar. 4, 1952)
(Appendix at 125).
The statutory and regulatory language has also been addressed in
numerous OGC opinions. A review of OGC opinions dating back to 1994 generally
equate “issues” with regulations or regulatory changes. See, e.g., VAOPGCPREC
10-94, para. 3 (noting a VA regulation is an example of an administrative issue);
VAOPGCPREC 26-97, para. 5 (“[A] rating schedule change which makes it easier
for a veteran to establish service connection for a disability may be considered a
liberalizing VA issue for purposes of 38 U.S.C. § 5110(g) and 38 C.F.R.
§ 3.114(a).”). However, other OGC opinions have also recognized that documents
beyond regulations may constitute administrative issues to include an OGC
opinion and even an Attorney General notification to Congress that described a
Presidential directive. See VAOPGCPREC 88-90, para. 4 (explaining that 38
C.F.R. § 3.101 requires all VA decisions to conform to General Counsel precedent
opinions and so “[i]t follows then that a liberalization of VA policy may result from
a precedent General Counsel opinion, i.e., such a G.C. opinion is an administrative
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issue, and the effective date of any benefit award resulting therefrom is governed
by 38 U.S.C. § 3010(g).”); VAOPGCPREC 3-2014, para. 6 (“The President’s
directive, as described in the Attorney General’s letter, establishes the Executive
Branch’s position on an issue of law and has the effect of authorizing previously
proscribed payments, and we believe it may be considered a liberalizing
‘administrative issue’ within the meaning of section 5110(g).”).
OGC opinions have also addressed what documents may be considered
liberalizing issues. See, e.g., VAOPGCPREC 01-96, para. 5 (explaining that 38
C.F.R. § 3.114(a) is not applicable to provisions in manuals such as M21-1 in part
because they are not approved by the Secretary or by the Secretary’s direction
and because benefits manual provisions “do not provide authority for awarding
benefits”); VAOPGCPREC 26-97, para. 6 (noting that an addition to the rating
schedule may be considered a liberalizing issuance where it “had a substantive
impact on claims by liberalizing the evidentiary basis on which service connection
for certain disabilities may be established”); VAOPGCPREC 3-2012, para. 23
(noting that “other documents, such as manual provisions, issued by VA providing
guidance on the implementation of [a regulation] do not constitute liberalizing
administrative issues for purposes of § 3.114 because they address claim
development and remind adjudicators of the types of evidence that may support a
claim and do not alter the substantive rules governing benefit entitlement”).
Considering the statutory and regulatory history, it is clear that a change to
a regulation or the Schedule for Rating Disabilities constitutes an administrative
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issue as contemplated by the statutes and regulations. See VAOPGCPREC 1094, para. 3, 6; VAOPGCPREC 26-97, para. 5. The language of the regulations, as
well as the sub-regulatory guidance, support this interpretation. See R&P R1214(B)(1) (July 10, 1942) (Appendix at 48); R&P R-1214(B)(2) (Sep. 26, 1947)
(Appendix at 51); R&P R-2553 (Aug. 4, 1948) (Appendix at 52); TS 267 (describing
a VA issue as “a change in the Schedule for Rating Disabilities, or a revision of VA
regulations”) (Appendix at 4-5). But administrative issues are not limited to
regulations and the rating schedule and may include other types of documents. As
noted above, TBs were equated to administrative issues as well as an OGC
opinion and a Presidential directive. See Technical Bulletin 8-88 (Appendix at 1);
Information Bulletin 8-31 (Appendix at 122); VAOPGCPREC 88-90, para 4;
VAOPGCPREC 3-2014, para. 6.
To determine whether documents constitute liberalizing administrative
issues, the question is whether they have a substantive effect on benefits.
Considering the statutory history, a substantive effect on benefits may occur when
a new benefit is created. S. Rep. No. 2042, 87th Cong., 2d Sess. 2 (1962); H.R.
Rep. No. 2123, 87th Cong., 2d Sess. 2 (1962). Additionally, a document may have
a substantive effect on benefits when it creates a change to the criteria or
standards for establishing entitlement to a benefit. See Transmittal Sheet 267
(providing examples of liberalizing issues to include “a change in rating or
dependency criteria, or in the nature of evidence required to establish relationship”)
(Appendix at 4-5); Information Bulletin 8-53 (explaining that opinions of the Solicitor
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are not VA issues because they “do not constitute new criteria but rather concern
the proper application of existing criteria”) (Appendix at 123); VAOPGCPREC 8890, para. 4; VAOPGCPREC 26-97, para. 6; VAOPGCPREC 3-2014, para. 6.
Conversely, documents that do not alter the substantive rules governing benefit
entitlement do not constitute administrative issues. See IB 853; VAOPGCPREC
01-96, para. 4 (explaining that 38 U.S.C. § 5110(g) is inapplicable to “awards
based merely on an interpretation of law or VA issue); VAOPGCPREC 3-2012,
para. 23 (noting that a provision of a regulation was not a liberalizing issue because
it “merely calls to the attention of adjudicators the types of evidence that may
support a claim for benefits” and that documents “issued by VA providing guidance
on the implementation of [a regulation] do not constitute liberalizing administrative
issues . . . because they address claim development and remind adjudicators of
the types of evidence that may support a claim and do not alter the substantive
rules governing benefit entitlement”).
This is also consistent with the language of 38 C.F.R. § 20.105, which
describes two separate classes of documents: those that are binding on the Board
and those that are not. First, it provides that the Board is bound, as a matter of law,
by statutes and regulations of VA and the precedent opinions of the General
Counsel of VA. See 38 C.F.R. § 20.105; see also 38 U.S.C. § 7104(c). Second, it
provides a list of documents that are not binding on the Board including
Department manuals, circulars, or similar administrative issues. 38 C.F.R. §
20.105. This second class of documents can further be understood as those that
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are not approved by the Secretary or by the Secretary’s direction, which is
consistent with the language of the provision’s historical version. See 38 C.F.R. §
19.103(b) (1980). This is also consistent with 38 C.F.R. § 3.114(a)’s requirement
that the administrative issue must be “approved by the Secretary or by the
Secretary’s direction.” 38 C.F.R. § 3.114(a).
The Federal Circuit’s established test for determining whether a provision is
a liberalizing law, that is, “one which brought about a substantive change in the
law creating a new and different entitlement to a benefit,” is consistent with the
legislative history. As explained above, in enacting 38 U.S.C. § 5110(g), Congress
expressly contemplated that a liberalizing issue would be one that creates a new
benefit. S. Rep. No. 2042, 87th Cong., 2d Sess. 2 (1962); H.R. Rep. No. 2123,
87th Cong., 2d Sess. 2 (1962) (explaining that the introduction of the provision
“governing the effective dates of liberalizing laws and administrative issues that
are enacted or promulgated in the future . . . would, . . . obviate the necessity of a
potential beneficiary filing a specific claim for the new benefit”) (emphasis added).
VA’s determination that liberalizing issues include those that create a change to
the criteria or standards for establishing entitlement to a benefit is also consistent
with the Federal Circuit’s test. See Transmittal Sheet 267 (Appendix at 4-5);
Information Bulletin 8-53 (Appendix at 123); VAOPGCPREC 88-90, para. 4;
VAOPGCPREC 26-97, para. 6; VAOPGCPREC 3-2014, para. 6. In Routen v.
West, the Federal Circuit explained that “[i]f a new law provides for benefits not
previously available, even though grounded on some but not all of the same facts
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adjudicated under an earlier law, a new cause of action is created along with a
new entitlement to a remedy.” 142 F.3d 1434, 1441 (Fed. Cir. 1998). Indeed, in
Routen, the Federal Circuit specifically addressed whether a change in the
evidentiary standard required to demonstrate entitlement to a benefit constituted a
substantive change in the law. Id. at 1442; see also VAOPGCPREC 26-97, para.
5 (explaining that a “rating schedule change which makes it easier for a veteran to
establish service connection for a disability may be considered a liberalizing VA
issue”). Therefore, there is no need to establish a new test to determine whether
a provision is a liberalizing law.
Turning to the facts of the present case, VA Fast Letter 13-04 (FL 13-04)
does not satisfy the requirements of 38 C.F.R § 3.114(a). 38 C.F.R. § 3.114(a)
provides, in relevant part, that where dependency and indemnity compensation is
awarded pursuant to “a liberalizing law or VA issue approved by the Secretary or
by the Secretary’s direction, the effective date of that award shall be fixed in
accordance with the facts found, but shall not be earlier than the effective date of
the act or administrative issue.” Thus, for a document to satisfy the requirements
of § 3.114(a), it must be (1) an issue, (2) that is liberalizing, and (3) was approved
by the Secretary or by the Secretary’s direction. See 38 C.F.R. § 3.114(a).
Primarily, FL 13-04 was issued by the Director of Pension & Fiduciary
Services and was later rescinded due to its incorporation into the M21-1, so it was
not “approved by the Secretary or by the Secretary’s direction.” See
VAOPGCPREC 01-96, para. 5 (“Provisions in manuals such as M21-1 are not
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approved by the Secretary or by the Secretary’s direction, but rather are approved
by the head of the VA component, in this case VBA, issuing the manual.”)
(emphasis added); see also VAOPGCPREC 26-97, para. 8 (explaining that
because the change in the program guide 21-1 and the Department of Medicine
and Surgery Professional Services Letter IL-11-08-15 (Mar. 20, 1980), which
added the diagnosis of PTSD, were not approved by the Administrator or by his
direction, neither could be considered a liberalizing issue for purposes of 38 C.F.R.
§ 3.114(a)). Moreover, FL 13-04 does not have a substantive effect on any benefits
or benefits’ criteria. 38 C.F.R. § 3.400 governs the evidence that may substantiate
whether a veteran’s death is due to a service-connected death. See 26 Fed. Reg.
1582 (Feb. 24, 1961). The rule provides in pertinent part that the “issue involved
will be determined by exercise of sound judgment, without recourse to speculation,
after a careful analysis has been made of all of the facts and circumstances
surrounding the death of the veteran, including, particularly, autopsy reports.” Id.
(Emphasis added). FL 13-04 did not change any evidentiary standard, it merely
provided adjudicators with the types of evidence that may support a finding that a
veteran’s service-connected disability was either the principal or contributory
cause of the veteran’s death. See VA Fast Letter 13-04, at 2-3. In short, FL 13-04
clarified the types of evidence that may be considered in determining whether the
requirements for entitlement to the benefit have been met. See id.; see also
VAOPGCPREC 3-2012, para. 23. FL 13-04 was intended to change the
procedures for processing DIC claims by “eliminating certain redundant
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development actions and performing limited screening” in an effort to expedite
processing of these claims. VA Fast Letter, at 1. This is consistent with FL 13-04’s
stated purpose: “to ensure timely delivery of benefits to vulnerable survivors who
have an immediate need for supplemental income following the death of Veteran.”
Id. Simply put, FL 13-04 was intended as procedural issue to expedite claims
processing and not intended to abrogate the adjudicator’s responsibility to consider
“all” evidence under 38 C.F.R. § 3.400 and therefore did not create a new benefit
under the law.
Lastly, 38 C.F.R. § 3.114(a)(3), which provides that for “a claim [ ] reviewed
. . . more than 1 year after the effective date of the law or VA issue, benefits may
be authorized for a period of 1 year prior to the date of receipt of such claim,” does
not allow VA discretion in awarding the full benefit of the 1 year retroactive date.
While the provision uses the term “may,” this merely recognizes that a claimant
must first meet all the requirements of the benefit to be entitled to the retroactive
payment. This is consistent with the language of 38 C.F.R. § 3.114(a) which
provides:
[I]n order for a claimant to be eligible for a retroactive payment under
the provisions of this paragraph the evidence must show that the
claimant met all eligibility criteria for the liberalized benefit on the
effective date of the liberalizing law or VA issue and that such eligibility
existed continuously from that date to the date of the claim or
administrative determination of entitlement.
Therefore, pursuant to § 3.114(a)(3), a claim reviewed more than 1 year after the
effective date of the liberalizing law or VA issue it is awarded pursuant to, is entitled
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to the benefit of the 1 year retroactive effective date, so long as the claimant met
all of the eligibility criteria for the liberalized benefit on the effective date of the
liberalizing law or VA issue and that such eligibility existed continuously from the
date of the claim or administrative determination of entitlement. See
VAOPGCPREC 26-97, para. 10 (explaining that “38 C.F.R. § 3.114(a) require[s]
that the effective date of an award made pursuant to a liberalizing act or
administrative issue ‘be fixed in accordance with the facts found,’ indicating that
entitlement to a retroactive award is dependent on the existence of facts supporting
a finding of entitlement from an earlier date.”).
CONCLUSION
WHEREFORE, Appellee, Robert L. Wilkie, Secretary of Veterans Affairs,
respectfully responds to the Court’s August 19, 2020, Order, and urges the Court
to affirm the Board decision dated November 1, 2018.
Respectfully submitted,
WILLIAM A. HUDSON, JR.
Principal Deputy General Counsel
MARY ANN FLYNN
Chief Counsel
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APPENDIX
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TB 8-88
VETERANS ADMINISTRATION TECHNICAL BULLETIN
August 13, 1948

Washington 25, D. C.

COMMENCING DATE OF DEATH COMPENSATION OR PENSION
UNDER LIBERALIZING VA ISSUES
1. The purpose of this technical bulletin is to disseminate information relative to the
application of the provisions of R&P R-2553, recently approved by the Administrator, which
reads as follows:
"APPLICATION OF LIBERALIZING VA ISSUES. --Except where
otherwise specifically provided, death compensation or pension which is
payable pursuant to the provisions of an amended regulation or a VA
issue containing liberalizing criteria approved by the Administrator or by
his direction shall not be paid for any period prior to the date of such
regulation or issue."
2. The provisions of the foregoing regulation, which follow the principles previously
set forth in R&P R-1214 (B) (2), will be observed in applying the liberalizing provisions of
VA Technical Bulletin TB 8-69 dated February 18, 1948, R&P R-1057 (E) (1) dated May 5,
1948, and R&P R-1228 dated July 6, 1948, and other similar issues. The provisions of
R&P R-2553 are applicable to death claims pending on the dates of such liberalizing issues,
claims previously disallowed but appealed by the claimant or his authorized representative
within the appeal period, and claims filed subsequent to the dates of such issues.
3. It will not be necessary to adjust any award heretofore made solely for the purpose of changing the commencing date to the date of the liberalizing issue under which the
award was approved.
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CLAIMS
INFORMATION BULLETIN
REVIEW UNDER VA TECHNICAL BULLETIN TB 8-132
In view of inquiries received, the following excerpt, in substance, of a teletype from
this office dated November 4, 1949, to one of the district offices is publishedfor information
and guidance:
"A representative of a service organization has reported that your office has taken
position that you have no authority to review cases under TB 8-132. No general review
contemplated by Central Office of such cases. Any case however may be reviewed
under TB 8-132 at request of claimants or their authorized representatives. The
effective date of any award will be governed by R&P R-2553 following procedure set
forth in R&P R-1214 (B)(2). This will be equally applicable to any future liberalizing
issue or criteria unless otherwise specified therein."

WILLLS HOWARD
Assistant Administrator for Claims
VETERANS ADMINISTRATION
Washington 25, D. C.
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CLAIMS
INFORMATION BULLETIN
EFFECTIVE, DATES OF AWARDS OF DISABILITY COMPENSATION
AND PENSION
I. In view of inquiries received, the following excerpts, in substance, of a letter
dated February 23, 1951, from this office to a district office are published to supplement
information on the above subject in paragraph 5, VA Information Bulletin IB 8-52.
2.
It may be stated that opinions of the solicitor do not constitute new criteria but
rather concern the proper application of existing criteria. The restrictive provisions of
R&P R-1214 (B)(2) and R-2553 have no application to an opinion of the Solicitor except in
so far as the opinion may concern an interpretation of a VA issue which contained new
criteria limited in application by the regulations cited.
3.
In those cases where a claim had been filed under Veterans Regulation No. 1 (a),
part III, and disallowed, the claimis reopenedby a report of VA examination or hospitalization. This is governed by the last sentence of R&P R-1216 - (A) which was promulgated
effective April 7, 1938.
4.
In view of the opinions of the Solicitor dated July 22, 1949, in the case of McNEIL,
Henry, C-I 669 209, and June 20, 1950, inthe case of GEARY, John F. , XC-4 541 045, the
question of whether or not aveteran was on the rolls March 19, 1933, as an "allowed claim"
is not of any significance in determining effective dates under Veterans Regulation No 1 (a),
part
5.
In regard to your comment on the instructions under Public Law 573, 81st Congress,
relative to effective dates, you are advised that such instructions were influenced by considerations entailed in the general review authorized thereunder and have no import by
comparison or otherwise in questions of effective dates under Veterans Regulation No 1 (a),
part
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CLAIMS
INFORMATION BULLETIN
EXCERPTS FROM EXPLANATORY LETTERS RE DEATH RATINGS
1. Purpose. For information and guidance of personnel responsible for rating
claims for death compensation and pension, the Fe are published excerpts from Central Office letters to district offices as the result of administrative review or request for advisory
opinion in individual cases.
2. Appeals in Accrued Claims. Verbal request was also made for an expansion of
remarks on appeals in accrued claims both in regard to the appellate rights of the death
claimant in regard to the veteran's claim as constituted at death and the death claimant's
appellate rights in his or her own right in regard to decisions made after death for the
specific purpose of section 12., Public Law 144, 78th Congress, as amended. Paragraph
18b (4), VA Manual M8-3, as issued October 25, 1951, reflected the opinion of the Solicitor
, XC-3 290 124, and the inclusion of such
of June 6, 1945, in the case of
subparagraph in the manual was occasioned by inquiries raising a question as to whether
such opinion was in the possession of all offices. Paragraph 18b (4), supra, has application only to the particular situation specified therein, and the application requires that the
appeal be timely filed. However, paragraph 18, supra, concerns procedural matters
primarily and must be read in the light of the basic regulatory material in Veterans Regulation No. 2 (a), part II (as morlified by Veterans Regulation No. 2 (c) and 2 (d)), VA Regulations 1007, 1201 (E), and 9800 through 9807, and also regulatory material indirectly
affecting appellate rights in accrued claims such as VA Regulation 1214 (B)(2). It is not
believed that any particular problem should be involved in cases where a claim (original,
reopened. or increase) was pending at death and a rating after death for the specific purpose of section 12, supra, is in order.
There are a number of situations, however, in which the claimant may have appellate
rights in the accrued claim where at death no rating action had been taken in the year preceding death in regard to a previously allowed or disallowed claim and no action initiated
by the veteran was pending at death. For example, where the instructions in veterans'
claims under a particular law or a change in VA criteria provide for a review without action
on the part of the veteran with effective dates not being contingent on a new claim, formal
or informal, and such review is applicable to the veteran's claim but was not made prior
to the veteran's death, it is the obligation of the death rating agency to conduct such review after death for the purpose of section 12, supra, observing the specific limitations of
the law "for a period not to exceed one year prior to death . . . based on evidence in the
file at date of death." Instructions which might require a review of the nature outlined in
the preceding sentence, depending on the facts in the individual case, would include Instruction No. 1-A, Public Law 458, 79th Congress, Instruction No. I, Public Law 573,
31st Congress, and Instruction No. 1, Public Law 28, 82d Congress. However, such issues
as the instructions under Public Law 439, 78th Congress, even though unapplied in a previously disallowed. claim, with death occurring after the enactment of the law, would not be
for application in an accrued claim where no action was pending at death and the appeal
period had expired, for in such cases a specific claim by the veteran is required for reopening under the issue with effective date of favorable action being limited accordingly
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and any attempted rating for the purposes of section 12, supra, would be to no effect. The
same is true in regard to liberalizing issues, such as changes in the rating schedule or VA
Regulations or other authoritative criteria, in view of the provisions of VA Regulation 1214
(B)(2), except where there was a pending claim or where the liberalizing issue contains a
specific provision providing for a review without action on the part of the veteran. Comment is made that paragraph 11 (a) and (b), Extension 4, 1945 Schedule, did not provide
for any review of disallowed claims.. Extension 6 and 6-A, 1945 Schedule, specifically
provided that the effective date of increased compensation thereunder would be December 1, 1949. VA Technical Bulletin TB 8-174 (now incorporated in VA Regulations 1080,
1086, 1096, and 1212) was generally limited by VA Regulation 1214 (B)(2). The discussion
in this paragraph and the preceding paragraph concerns accrued disability claims only and
does not purport to cover all possible situations.
3. Coding
a. Death Due to War Service. In the rating decision war service-connection
previously established was continued for the cause of death, cardiovascular disease, by
use of basic code I (a) and supplementary code 4. It is noted, however, that in basic code
1 (a) there were included several service -connected conditions which had no relationship
to the cause of death. Such procedure is not contemplated by paragraph 39a, VA Manual
M8-3, Revised, which states:
"Cases in which death is due to a wartime service-connected disability
will show the basic and supplementary allowance codes for the cause of
death under the law most favorable to the case. The case will not be
coded for other conditions not service-connected or service-connected
but not a factor in producing death . . . ."
It is appreciated that the inclusion of the additional material of the type mentioned
in basic code 1 (a) is not harmful in the sense that erroneous award action might be taken
by reason thereof, however, the cumulative effect of inclusion in rating decisions of material not required by the controlling regulations and instructions represents wasted effort
and time on the part of both the rating personnel and the typist.
b. Minor Conditions Where "Death Due to Service" Only Is in Issue. The question has been presented as to the necessity of showing minor service-connected conditions
in the case of a World War I veteran who had 90 days or more active service and the only
determination to be made is whether the death was due to service. All conditions previously
service-connected or presently entitled to service-connection should be reflected in an adverse code decision. However, acute conditions shown in service which left no residuals
should be disposed of in the explanation without coding. The coding necessary in a particular case is determined by the issues presented by the various periods of service involved
together with the applicable laws, the type of claim, and the facts of record. The provisions of paragraphs 37 through 43, VA Manual M8-3, should be closely observed, and the
variations mentioned in paragraph 38 were intended to cover only exceptional cases as may
be necessary to clearly show entitlement or nonentitlement during transitional periods,
when there has been a change in laws or rating criteria. Generally, paragraph 43, VA
Manual M8-3, would be controlling in the situation mentioned at the beginning of this paragraph. Further comment is made that it is not considered that the nature of an end conclusion justifies departure from an orderly and uniform coding practice, that is, a determination in the minds of the rating board members that a certain factor or factors were or
were not a basis for entitlement or nonentitlement does not obviate the necessity of expressing the determination on the rating sheet in the form prescribed by VA Manual M8-3
and other applicable issues; otherwise, there would be some prejudging of the case known
definitely only to the board members participating in the rating and not reflected in the
official decision and such isnot considered sound rating practice, except where specifically
authorized as outlined in paragraph 37 through 43, supra.
4. Evidence--VA Regulation 1030 (A), Revised November 2, 1951
a. Substantial Compliance. Sound discretion and judgment should be used by the
rating agencies as to the acceptability of testimony under VA Regulation 1030, as revised
November 2, 1951, particular 1 y in the transition period while veterans° organizations
and other cooperating agencies are becoming familiar with the , amendment. Testimony,
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otherwise acceptable, should not be returned for further certification by reason of technical
variations from the approved methods, when the rating agency is satisfied that there has
been substantial compliance as to certification.
b. Claim for Accrued Benefits Under Section 12, Public Law 144, 78th Congress,
as Amended. Attention is called to the fact that in claims involving accrued benefits, in
which it is required that such evidence be of record prior to death, it would not be proper
in any event to return any statements for certification pursuant to VA Regulation 1030 (A),
but no case will be denied solely by reason of lack of certification when the evidence is
otherwise acceptabl e under VA Regulation 2660 (C)(4) (a) and VA Technical Bulletin
TB 8-191. (Also see par. 12, VA Manual M8-2.)
c_ Reports for Evaluation Purposes. VA Regulation 1030 (A), as amended
November 2, 1951, concerns only evidence submitted for the purpose of service-connection
as specified therein and as emphasized in the telegram dated November 27, 1951, from
this office to all regional and district offices. "Duly certified," as employed in VA Regulation 1030 (A), refers to action by the person giving testimony, whereas, "certified," as
employed in VA Regulation 1216 (C), refers to action by VA medical officials as to medical
adequacy of reports of the type involved. Attention is also invited to the procedures approved for death cases in paragraph Ilc and d, VA Manual M8-3, relative to determinations as to medical adequacy of the reports In question and as to the adequacy of medical
reports in general for rating purposes.
It will be observed that paragraph 21, VA ManuP1 M8-3, relative to helpless
children, makes specific cross-reference to paragraph 11 thereof which cites VA Regulation 1216 (C). Under the criteria-cited reports comprehended in VA Regulation 1216 (C),
when submitted for evaluation purposes, including determination as to alleged helpless
children, need not be either sworn to or duly certified and no change is contemplated presently. Such reports, however, should meet the general qualifications outlined in VA Regulation 1216 (G) , subject to the precedures in paragraph 11c and d, VA Manual M8-3, and
should bear the signature (either on the report or a covering communication) of a responsible official of the hospital or institution, such as the chief of staff, clinical director, lay
superintendent, lib rari an, or other like official identified as custodian of the records
submitted.
5. Explanations. In the rating decision, supplementary code X-1 (a) was assigned
for the purposes of section 4, Public Law 312, 78th Congress, as amended, in regard to
World War 11 service-connected disability of chronic dermatitis of fingers. VA Regulation
2678 was cited in support of the assignment of supplementary code X-1 (a), and the explanatory matter in the decision stated in part:
"Under date of 1-16-51 three affidavits of
and
were receive& These pffadivits have been considered in conjunction with all other evidence previously of record. The
affidavits received 1-16-51, are considered in the nature of new and
material evidence for t_ he purpose of amending prior rating of 3-13-50,
the Board concluding that the veteran's service connected conditions
constituted a disability, at time of death within the meaning of Sec. 4,
Public Law 312.
A general statement of the type quoted is not considered an adequate explanation
within the meaning of paragraphs 6e (5) and 15a (2), VA Manual M8-3. A mere citation of
certain evidence or the expression of a conclusion does not constitute an explanation but
rather there should be a concise discussion of the facts and influencing reasons relied upon
in the conclusion.

(Or

•
6. Helpless Children--Determination as to Need of a Fiduciary. On the basis of all
the evidence of record, it is the opinion of this Service that the rating decisions holding that
the child is incompetent are correct under the controlling criteria. It is believed that there
may have been a misconception in this case as to the effect of VA Regulation 1173 (E)(2).
Such Regulation in regard to living veterans provides in effect that the finding of the Chief
Attorney of the regional office having jurisdiction that the payee is sufficiently competent
to administer the funds payable will be binding on the rating aaency. The Solicitor in a
letter dated August 14, 1947, to the Chief Attorney of the former branch office, San Francisco, California, in the case of
XC-2 570 073, stated in pertinent part:
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"It is the policy of the VA to avoid the appointment of guardians wherever possible, without sacrificing the interests of the beneficiary. This policy for application whether beneficiaries are dependents or veterans. R&P R-1173 (E) or
paragraph 141, M2-2, cited by the Regional Chief Attorney are primarily for
application to veterans and not helpless children, as in this case." (Underscoring supplied.)
7. Jurisdiction--Death During Duty of Type Specified in Public Law 108, 81st Congress. It will be observed that paragraph 8, VA Manual M8-2 (change 6, effective November 9, 1951), contains no exceptions as to cases affected by Public Law 108, 81st Congress.
When a case meets the requirements of paragraph 8c, VA Manual M8-2, for decentralization, such will be accomplished and, with the statement in the preceding sentence in mind,
it will be apparent from the items listed under paragraph 8c, supra, that there will be a
number of circumstances in which the district office will have initial jurisdiction in claims
involving Public Law 108, supra.
8. Pulmonary Tuberculosis--Application of VA Regulations 1096 (A) and 1212 (F) in
Death Cases for Purpose of Section 4, Public Law 312, 78th Congress, as Amer
id
. ea:a—W.67i
the conditions of VA Regulation 1096 (A) are met, service-connection may be established
for inactive, reinfection-type pulmonary tuberculosis and a subsequent showing of active
pulmonary tuberculosis by approved methods, including physical examination of the veteran,
is not essential to the favorable determination. The same is true in regard to serviceconnection under VA Regulation 1086 (D)(2). VA Regulation 1212 (F) has no application in
death cases, except where the subsequent diagnosis of active pulmonary tuberculosis by
approved methods is a condition precedent to the establishment of service-connection, as
under VA Regulation 1086 (C), (D)(1), and (E).
In the instant case the conditions of VA Regulation 1096 (A) are met in that the X-ray
film of chest made at induction is not available, there is no other evidence indicative of the
existence of reinfection pulmonary tuberculosis, active or inactive, prior to enlistment
and inactive, reinfection-type pulmonary tuberculosis was shown in service beyond the
period prescribed for the degree of advancement shown; therefore, establishment of service-connection for the disease is in order under the criteria outlined. War serviceconnection having been established for pulmonary tuberculosis, favorable action for the
purpose of section 4, Public Law 312, 78th Congress, as amended, is in order by virtue of
the provisions of VA Regulations 2678 (B) and 2676 (B)(2)
9. Rebuttal of Service-Connection; Veterans Regulation No. 1 (a), Part I, Paragraph I (c)
Par. 7, IB 8-103
a.
Residuals of Endocarditis and Rheumatic Fever. Residuals of rheumatic
fever and endocarditis first definitely shown after service with identification of acute intercurrent episodes are subject to strong considerations of rebuttal under VA Regulations
1080 (B) and 1086 (F), although in some cases the facts and time element may support
favorable action under VA Regulation 1078. Direct service-connection may be in order for
the diseases named or residuals thereof on showing of an acute phase in service or aggravation of preexisting residuals within the meaning of VA Regulation 1063 (I) as to wartime
service, or VA Regulation 1063 (K) as to peacetime service. Also service-connection may
be established for the diseases mentioned, when secondary to other service-connected
disease or injury for which service-connection has been properly established on any basis.
b.
Silicosis as Predisposition to Pulmonary Tuberculosis. It is recognized
medically that silicosis predisposes to pulmonary tuberculosis. It is not considered, however, that a predisposition as distinguished from direct etiological factors is acceptable as
showing intercurrent cause within the meaning of VA Regulation 1080 (A) and (B). On the
facts in this case, service-connection for pulmonary tuberculosis with tuberculous meningitis should be conceded under Public Law 573, 81st Congress.
10. Reversal on Clear Error (VA Regulations 2670 and 1009 (A))
a. Favorable Decision. It has been the policy of the VA to consider a favorable
rating which constitutes a reversal of a prior unfavorable rating on the ground of clear and
unmistakable error shown by evidence in file at the time the prior decision was rendered to
have the same effect as if the correct rating had been made on the date of the reversed
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rating subject to limitations imposed by section 12, Public Law 144, 78th Congress, if made
after death. In order to give such an effect to a rating made after death reversing a rating
made prior to death on that basis, it is necessary to make the reversal on an accrued rating under section 12, Public Law 144, 78th Congress, as amended. The fact that an evaluation of On is assigned is a rating question and is not apparent until considered.
b. Severance of Service-Connection lAritb. VA Regulation 2682 Involved. This
Service concurs in the opinion of the Director, Veterans Claims Service, dated July 11,
1951, that service-connection previously granted for bronchiectasis was clearly and unmistakably in error and should be severed under the provisions of VA Regulation 1009 (A)
and (D). The action of the rating board dated August 3, 1951, in the regional office severing such service-connection was of no legal force and effect due to the fact of the veteran's
death on July Z5, 1951. Inasmuch as the Dependents Pension Board of your office was in
accord with the proposed severance of service-connection, such board did have authority
to initiate and complete appropriate death rating action under VA Regulation 1009 (A) and
(D). The death rating decision dated October 3, 1951, was in error, however, in the use
of the codes I (a) and X-I (a), as it was intended to show entitlement only under VA Regulation 2682 (A) based upon the fact that the veteran was in receipt of compensation at the
time of his death. In such situation the proper procedure would have been to prepare a
memorandum rating reciting the fact of proposed severance of service-connection but concluding with a statement to the general effect "that irrespective of the outcome of the proposed action, the protective provisions of VA Regulation 2682 (A) are for application."
Such a statement would assure appropriate award action.

/IT 201
In view of the above, a memorandum rating should be prepared proposing severance
of service-connection for bronchiectasis under the provisions of VA Regulation 1009 (A),
with care being taken to provide for the notice to the claimant required by the provisions
of VA Re gulation 1009 (D). Final death rating action denying service-connection for
bronchiectasis under VA Regulation 1009 (A) should be based upon a determination that the
establishment of service-connection for such condition- was clearly and unmistakably in
error, and a further determination that the death rating -decision dated October 3, 1951,
was clearly and unmistakably in error in continuing service-connection for bronchiectasis,
provided, of course, that no additional evidence or other factors cause the board to recede
from the proposed action. There should also be included in the final rating decision a
determination of the claimant's entitlement to death benefits under the provisions of VA
Regulation 268Z (A) and the Administrator's Decisions mentioned therein.
11. Syphilis--Assignment of Supplementary Code X-I (a) Under Section 4, Public
Law 312, 78th Congress, as Amended. A question was raised as to whether the "sease of
syphilis properly connected with service under the provisions of Public No. 2, 73d Congress, as amended by Public Law 439, 78th Congress, could be assumed to have constituted
disability in e-,-J.stence at death for the purposes of section 4, Public Law 312, 78th Congress, as amended. By reason of the provisions of VA Regulation 2678 (B), there is for
consideration the provisions of VA Regulation 2676 (B) in determining entitlement under
section 4, supra. Disability in existence at death may be assumed only under VA Regulation 2676 (B)(2). Under VA Regulation 2676 (B)(1), (3), and (4) there must be an affirmative showing of existence of ascertainable disability at death keeping in mind the provisions
of paragraph 15a (2), VA Manual M8-3. Syphilis, as such, does not come within any of the
provisions of VA Regulation 2676 (B)(2), nor does it come within subparagraphs 3 or 4 of
the same paragraph. In this connection comment is made that on consideration of VA Regulation 2676 (B)(2) (c), syphilis sometimes involves secondary neuropsychiatric disability
which is included within the provisions of that subparagraph, but syphilis in itself as a
disease entity does not come within such provisions. In the absence of neuropsychiatric
disability secondary to syphilis, recourse must be had to the provisions of VA Regulation
2676 (B)(I) where, as previously indicated, favorable action under section 4, Public Law
312, 78th Congress, as amended, is in order only on the basis of affirmative evidence as
interpreted by paragraph I5a (2), VA Mammal m8-3, and syphilis is not considered a static
disability within the meaning of that term as used in the last named citation. Furthermore,
under VA Regulation 2676 (B)(1.), on consideration of the provisions of pages 85, 91, and
99, 1925 Schedule of Disability Ratings, in regard to syphilis, such provisions contemplate
the existence of current symptoms or residuals for the assignment of evaluations outlined
therein, and in the absence of symptoms or residuals the evaluation would be no percent.
It is desired to emphasize that the discussion in this paragraph concerns only syphilis
properly service-connected under Public Law 439, 78th Congress, and the criteria in VA

5

Appendix at 128

IB 8-69

March 4, 1952

Regulation 1065 (D). When the service-connection is with benefit of Public No. 196, 76th
Congress, as amended, or section 26, Public No. 141, 73d Congress, as amended, the
explanatory matter in paragraph 10, VA Information Bulletin IB 8-42 should be reviewed.

Par. 5, IB 8-120

12. Suicide in Presence of Diagnosis of Psychosis (Service-Connected). In the rating
decision, World War II service-connection previously established was continued for
schizophrenic reaction, paranoid type, by use of basic code 1 (a), with service-connection
being denied for the suicidal death by use of basic code 2 (a) and (b) and supplementary
code 6.
Attention is invited to paragraph 3c, VA Technical Bulletin TB 8-132, stating in part:
"In instances of suicide not otherwise attributable to an intent to secure
monetary benefits, to escape punishment or disgrace, or to other environmental stresses, mental unsoundness should generally be conceded
when medical examination has demonstrated a psychosis or a psychoneurosis with disturbance of behaivor or other psychiatric manifestations frequently symptomatic of an acquired mental disorder recognized
as causing mental unsoundness, and it is held that the person had such
mental disorder at the time of suicide." (Underscoring supplied.)
In the application of the material quoted and inthe presence of a diagnosis of psychosis,
unsoundness of mind at suicidal death would properly be conceded, unless subsequent to the
initial diagnosis medical evidence was of record which would in effect establish that the
diagnosis of psychosis had not been correct.

Par. 5 1 .1 8-120

WILLIS HOWARD
Assistant Administrator for Claims
VETERANS ADMINISTRATION
Washington 25, D. C.
Distribution:
CO (C) (1) (2) (3) (3A) (3AB) (8) (8A) (8B) (10)
DO (M)-2 (3B)-2 (8)-Balance
RO & CNR
(M)-1 (AM)-2 (2)-2 (3A)-3 (3B)-2 (8)-2 (10)-2
HP & CND
(M)-2 (3A)-2 (10M)-2
FD (M)-2
CU 1 copy each
ORH
Figures outside parentheses indicate quantity.

6

Appendix at 129

VA•DC-134485

