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App. 299, 301 (2013). The Secretary files this Notice in accordance with such
directive.
On February 1, 2021, a VA examiner provided a medical opinion pursuant
to the January 7, 2021, Board remand order. See Attachment 1. On April 1,
2021, Appellant submitted a document to VA requesting a pause in adjudicating
the claim of entitlement to Dependency and Indemnity Compensation (DIC).
See Attachment 2. On April 9, 2021, the VA Regional Office issued a rating
decision dated March 31, 2021, that, in pertinent part, denied Appellant’s claim
of entitlement to “service connection for cause of death.” See Attachment 3. On
June 16, 2021, Appellant submitted a VA Form 10182 Decision Review

Request: Board Appeal (Notice of Disagreement) and selected the Direct
Review option. See Attachment 4.
WHEREFORE, the Secretary respectfully notifies the Court of the above,
relevant developments in the present case.
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ATTACHMENT 1

LOCAL TITLE: COMPENSATION AND PENSION EXAM NOTE
STANDARD TITLE: C & P EXAMINATION NOTE
DATE OF NOTE: FEB 01, 2021@14:19:20 ENTRY DATE: FEB 01, 2021@14:19:20
AUTHOR: PARLER,DAVID W
EXP COSIGNER:
URGENCY:
STATUS: COMPLETED

BVA Medical Opinion
Disability Benefits Questionnaire

Name of patient/Veteran:

CLARK, Rossevelt

Please utilize this form when addressing BVA requested opinions or comments.
This response is related to a specific 2507 request dated Jan 26, 2021 as it
pertains to a BVA Remand (dated Jan 7, 2021) regarding the cause of death
(and the relationship to any service-connected conditions which may have
contributed to that death).
The Veteran served honorably on active duty in the U.S. Army from Dec 5, 1951
until Nov 19, 1953. At the time of his death, the Veteran was service
connected for frostbite residuals of the right foot at 30 percent disabling,
frostbite residuals of the left foot at 30 percent disabling, frostbite
residuals of the right hand at 30 percent disabling, frostbite residuals of
the left hand at 20 percent disabling, peripheral neuropathy of the right
upper extremity at 10 percent disabling, peripheral neuropathy of the left
upper extremity at 10 percent disabling, peripheral neuropathy of the right
lower extremity at 10 percent
disabling, and peripheral neuropathy of the left lower extremity at 10
percent disabling, for a combined evaluation of 90 percent disabled. The
Veteran died of a myocardial infarction with hypertension also listed as a
principal case of death on August 11, 2013, at the age of 83, and the
appellant is his spouse. The spouse claims survivor's benefits based upon
the cause of death being substantially and materially related to his
service-connected conditions.
This author is a certified C & P examiner and has over 20 years of experience
as a physician in private practice and the associate medical director of a
community nursing home which involved the care of geriatric patients with
heart disease. As an attending physician involved in both in-patient and
out-patient medical care, I have signed death certificates and certified the
cause of death in numerous patients, including those who have died with both
witnessed and unwitnessed deaths in both hospital settings and nursing home
environments. I have over seven years expperience as a certified C & P
examiner and am the Medical Director and supervisor of the C & P department
at the Charlie Norwood VAMC in Augusta, GA.
This author has reviewed the veteran's electronic efolder and pertinent
records in his military file, as well as CPRS and JLV. This author has
specifically reviewed evidence including but not limited to the following:
1. the veteran's efolder in VBMS;
2. the veteran's medical treatment records available in CPRS and JLV;
3. the veteran's death certificate;
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medically-related aspects of this case and will include the rationale,
reasoning, and references for the opinion(s) expressed
PART III: A CONCLUSION or SUMMARY
PART IV:

ANSWERS TO QUESTIONS REGARDING MEDICAL OPINIONS

PART V: REFERENCES

PART I: Some pertinent FACTS of the case:
1. VHA records available in CPRS and JLV and specifically a VHA note dated
4/1/1999 indicate that the veteran developed hypertension in 1985. In 1985 he
would have been 55 years old and this would have been over 30 years after his
service separation. Hypertension is known to be a major risk factor for
heart disease, including myocardial infarction.
RELEVANCE: The veteran's hypertension was not service-connected. He did not
develop it during military service, and it does not appear to have developed
in any way as a proximate result of his other service-connected disabilities.
2. VHA records indicate that the veteran also had diabetes since 1985. MTR’s
dated March 12, 1990 indicate that the veteran had diabetes which was first
diagnosed in 1985 {VA Examination; page 1 of 4; dated 3/12/1999; scanned in
as receipt date 3/12/1999}. Again, he would have been 55 years old at the
onset and this would have been over 30 years after his service separation.
Diabetes is known to be a major risk factor for heart disease, including
myocardial infarction.
RELEVANCE: The veteran's diabetes was not service-connected. He did not
develop it during military service, and it does not appear to have developed
in any way as a proximate result of his other service-connected disabilities.
3. Records from 2006 indicate he was taking Zocor (Simvastatin), a drug that
is used specifically for hypercholesterolemia {VA Examination; page 1 of 4;
dated 9/16/2006; scanned in as receipt date 3/12/1999}. PACT notes in April
2013 -- four months prior to his death -- indicate that he had become
intolerant of the hypercholesterolemia medications and was therefore on no
prescribed therapy.
RELEVANCE: Hypercholesterolemia is also an independent risk factor for heart
disease (including myocardial infarction) as well as for cerebrovascular
ischemic events, which this veteran also had. The fact that he was not able
to take his cholesterol-lowering medication in the last few years of his life
means that he was at increased risk of a heart attack (myocardial infarction)
or stroke due to that factor.
4. Records from 2006 indicate that the veteran smoked ½ ppd of cigarettes
for 25 years.
RELEVANCE: Smoking is an additional risk factor for heart disease (including
myocardial infarction) as well as for cerebrovascular ischemic events, which
this veteran also had. However, because he had only "moderate" smoking
history and it had been over twenty years between the time of his smoking
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cessation and his death, this author does not attribute much "additional
risk" for the veteran's atherosclerotic disease from his personal smoking
history. It perhaps would account for some, but not much, of the veteran's
risk.
5. An examination in late 2007 noted that “the veteran’s activities of daily
living are not affected” by the cold injury residuals
{VA Examination; page
2 of 4; dated 10/11/2007; scanned in as receipt date 10/11/2007}.
6. At neurology visit in March 2010 he stated that he had “Intermittent
decreased sensation in feet and hands, no pain, no longer has parasthesias
(years ago).” He was being evaluated for a “shuffling gait” with a suspicion
of Parkinson’s disease … “Pt or wife report no tremor or other motor deficit
besides shuffling gait.”
The conclusion of the neurologist was that “Parkinson unlikely, some features
of parkinsonism probably secondary to microvascular disease (on CT)” in which
his head had shown changes consistent with “microvascular ischemic changes”
(which are changes due to atherosclerotic blockages in small arteries) and
there were also focal areas of encephalomalacia (which was consistent with
old cortical infarcts, or strokes, which also would be most likely related to
both his hypertension and his hypercholesterolemia). In other words, the
veteran had some mobility issues related to brain injury from “mini-strokes.”
This was labelled as “late effects of cerebrovascular disease” in their
diagnostic classification.
RELEVANCE: The veteran had evidence of small micro-vascular changes in the
brain which occurred PRIOR TO 2010. These could also be classified as small
areas of cerebral infarction or "mini-strokes." Because atherosclerosis is a
systemic process, and because the veteran had had both diabetes and
hypertension for almost 25 years by 2010, it is not surprising to find these
changes. However, there are two other significant corollaries: (1) that
likely means that the veteran also had atherosclerotic blockages in the heart
vessels at the same time and (2) the fact that the neurologist related his
abnormal gait to these prior "mini-strokes" lends an alternative explanation
to the veteran's issues related to balance, ambulation and mobility issues.
7. The veteran had evidence of imbalance in 2012 which his Primary Care
physician related to "ischemic vestibulopathy" which is essentially
mini-strokes that affect the vestibular system of the inner ear, which
controls balance. The deficiency caused by the tiny strokes manifests itself
as a type of dizziness or vertigo which in turn produces imbalance and
postural instability which can affect gait and mobility {CPRS and JLV; PACT
Note dated 1/19/2012}.
8. He had evidence of Non-proliferative diabetic retinopathy in 2007 {CPRS
and JLV; Ophthalmology note; 10/4/2007}, which is a sign of diabetic vascular
complications. He had other evidence of poor visual acuity which were related
to macular degeneration and prior trauma to the eyes which likely caused
choroidal rupture and subsequent choroidal neovascular membranes (or "CNVM")
which contributed to his visual loss starting in his sixties, according to
Ophthalmology visit note from August 30, 2012 {CPRS and JLV; Ophthalmology
note; 8/30/2012}.

CLIN DOC: Progress Note
CLARK,ROSSEVELT
System: VISTA.AUGUSTA.MED.VA.GOV

Page: 4
Printed on: Feb 01, 2021 2:19:36 pm
Division: 509

RELEVANCE: Diabetic retinopathy is an end-stage complication of diabetes and
is thought to represent the damage that diabetes extracts on small vessel
blood flow. This often has a strong correlation to other vascular
complications, including both cerebrovascular disease within the brain and
cardiovascular disease as it pertains to coronary artery disease. In
addition, poor visual acuity (regardless of the cause) has a strong
correlation with immobility as well as poor balance and risk for falls.
9. A Urology (GU) note in August 2012 noted that he had benign prostatic
hypertrophy and a CT scan showed an enlarged prostate (“> 5cm”) and rectal
exam estimated a prostate of 50-60 grams. {CPRS records; Aug 13, 2012.}
PACT notes from March 2010 indicate that he had had a “4 year history of
such” and he was on medications for obstructive uropathy and his incontinence
was attributed to that cause. {CPRS records; Mar 11, 2010.}
RELEVANCE: BPH (benign prostatic hypertrophy) is a benign enlargement of the
prostate that tends to worsen with age in older men and can produce symptoms
of "overflow incontinence," which is an issue in which the prostate gland
exerts pressure on the bladder outlet and restricts urine flow UNTIL the
bladder gets so "over-full" that the pressure inside the distended,
over-filled bladder overcomes the external pressure of the bladder and forces
urine out through the urethra in an uncontrollable fashion. This fact will
become relevant in the discussion of the private medical opinion and
accompanying letter by legal counsel. {See DISCUSSION TOPIC #3}
10. According to the death certificate in August 2013, the veteran was 83
years old at the time of his death.
RELEVANCE: The veteran exceeded the average life expectancy for males
{REFERENCE 1}. However, at the time of his death he would have had both
long-standing diabetes mellitus and hypertension for over 25 years.
PART II: DISCUSSION TOPICS
DISCUSSION TOPIC #1 : A General Discussion of Obesity, Pertinent to this
Particular Case
It is a conclusive medical fact is that obesity is the result of intake of
calories above the metabolic needs of an individual which leads to storage of
this excess energy (in the form of calories) as fat. The metabolic needs of
an individual do vary based on extensive factors, but without consuming
excess calories, obesity will not occur.
The root cause of obesity is excess caloric intake which is caused by
personal choice of quantity and/or type of food. By controlling caloric
intake, any person can be completely sedentary and still lose weight and
completely sedentary people can avoid weight gain by not consuming excess
calories. While increased exercise can allow additional calorie consumption
without weight gain, exercise is not required to prevent weight gain--only
moderation of dietary intake. This is supported by the simple observation
that every completely bed-bound individual incapable of any form of exercise
does not become obese unless they are fed an excess of calories above their
basic metabolic needs.
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According to the CDC website, "Obesity is a complex health issue to address.
Obesity results from a combination of causes and contributing factors,
including individual factors such as behavior and genetics. Behaviors can
include dietary patterns, physical activity, inactivity, medication use, and
other exposures. Additional contributing factors in our society include the
food and physical activity environment, education and skills, and food
marketing and promotion." {REFERENCES 2 and 3}
Examples are seen in everyday life of this phenomenon --i.e., completely
sedentary but otherwise healthy individuals without obesity such as
paraplegics or bedridden individuals who are not obese. The converse is also
seen when otherwise healthy individuals are obese who exercise extensively.
The fact is that the amount of calories ingested is the root cause of obesity
and that is not caused or influenced by the veteran's SC conditions.
Note that:
(1) The veteran does not have an endocrine or metabolic abnormality. He has
excessive intake of calories. Competent beings are capable of controlling
intake of calories brought on by the type, quality, quantity of food as well
as frequency of food intake. As the veteran has not been deemed incompetent,
the veteran is capable of controlling caloric intake.
(2) Inactivity is not a SC condition. The "inactivity" or relative
"immobility" as well as his functional limitations attributed to the SC
conditions is, however considered in this opinion.
(3) Given the prevalence of obesity in the U. S. population, it has not been
proven to this examiner's satisfaction by any preponderance of evidence that
the veteran's frostbite was the proximate cayuse of his obesity; many elderly
males are obese regardless of any history or absence of frostbite;
(4) It is less likely than not that the veteran's SC conditions, to include
his residuals of frostbite of all four extremities, to include bilateral
upper and lower extremity peripheral neuropathy, (considered both
individually and together) caused the veteran to become obese in this case.
He had the ability to regulate his caloric intake according to his needs.
DISCUSSION TOPIC #2 : Specific Considerations Regarding Obesity in this
Particular Individual Veteran
(A) This veteran, like other immobilized patients, could have restricted his
caloric intake to match his body's metabolic expenditures, even with reduced
exercise or mobilization.
It is acknowledged that the veteran indeed had physical limitations on his
mobility, as noted in the August 2008 VA medical exam, and summarized in the
BVA Board of Appeals Remand. However, a basal metabolic rate would often
expend 1200 calories per day even in a bed-ridden individual such as a
geriatric nursing home resident with dementia or a spinal cord injury patient
with paraplegia or quadriplegia. There is no question that dietary
modification can be utilized to limit one's caloric intake to 1200 calories
or less per day. It should also be noted that in terms of energy expenditure,

CLIN DOC: Progress Note
CLARK,ROSSEVELT SSN
System: VISTA.AUGUSTA.MED.VA.GOV

Page: 6
Printed on: Feb 01, 2021 2:19:36 pm
Division: 509

this veteran was capable of substantially more movement that the examples
given of a bedridden individual, since it is noted that he could walk a half
a block before sitting and resting and the neuropathy, tingling and numbness
in his hands were intermittent. Therefore, while his functional impairment
does suggest a "less than average" expenditure of calories, it does not
dictate a dietary intake of calories in excess of that required for the
maintenance of a normal weight.
(B) This veteran's immobility did not affect his overall life expectancy
The veteran's obesity did not preclude a natural life expectancy that
exceeded the average for that of males with hypertension. Thus, it is rather
speculative to suggest that his presumed immobility (at least that portion
presumably caused by his frostbite) accelerated to any degree or in any
fashion his hypertension or his coronary artery disease. There are many
causes of obesity (primarily that of dietary intake, as noted above), and
many causes of immobility in the geriatric population, particularly those
over aged 80. This individual veteran, for example, had other causes of
immobility that were MORE LIKELY THAN NOT to have been the predominant causes
of his relative immobility as he aged, particularly after the age of 80 {See
Discussion Topic #5 on other causes of his immobility).

DISCUSSION TOPIC #3: Comments and Refutation on the Conclusions drawn by Dr.
E. A. and the letter from legal counsel accompanying that medical opinion
The letter from Dr. E. A. is prefaced by and introduced with a letter from a
lawyer (dated July 31, 2017) which is full of inconsistencies and it appears
that he is recanting second-hand information given to him by the patient’s
wife. It is also not clear that Dr. E. A. had the benefit of years of the
deceased veteran's medical treatment records in CPRS or JLV. Because the
physician (Dr. E. A.) gives little or no rationale for his opinion, I have
chosen to first refute the rationales described or put forth by the
accompanying letter authored by the legal representative. For example, he
states that (in reference to the veteran): “He would frequently lose his
balance, and fall,” {a likely consequence often gait disturbance for which he
saw Neurology specialist in 2010 who attributed that to “mini-strokes” as
discussed above in Fact # 6}; “as well as lose control of his bathroom
functions” {a likely consequence of his prostate hypertrophy and possibly his
diabetes as well, as noted above in Fact # 9}. He goes on to relay: “When
they would go outside of the house, she would ensure that he was prepared for
any bouts of incontinence. As a result of his conditions, Mr. Clark could not
exercise and was forced to use devices for assistance when he tried to walk,
such as a walker or a wheelchair.” However, he fails to acknowledge that this
own testimony attributes the “inability to exercise” to cerebral infarctions
(most likely related to diabetes, hypertension, and hypercholesterolemia)
which produced a propensity to fall related to ”losing his balance” (NOT DUE
to painful neuropathy); and to incontinence issues arising from prostate and
other bladder issues. Note that because frostbite affects the peripheral
nerves, it would have no impact whatsoever on bowel or bladder dysfunction
which is regulated by nerves in the sacral region.
It is also interesting that the legal letter accompanying Dr. A. E.’s medical
opinion would state that in Mr. Clark’s case one “clearly sees the pattern of
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obesity and limited mobility as early as April 1999.” Recall that the veteran
was diagnosed with hypertension (as well as diabetes) in 1985. Yet this
lawyer later relates the lack of mobility and obesity as being causal in
producing or resulting in the “myocardial infarction and hypertension”
despite the fact that the veteran’s hypertension preceded the described onset
of the limited mobility. This is also crucial because both diabetes and
hypertension are much greater risk factors for heart disease than is obesity
{as discussed in DISCUSSION TOPIC #4}, and yet his diabetes and hypertension
preceded the worsening years of his immobility by over a decade.
I would therefore disagree with his conclusions that “From the testimony of
Mrs. Clark, it is clear that Mr. Clark’s health conditions and cause of death
are attributable to his service-connected disabilities.” This statement
strongly reinforces the heavy reliance he placed upon the wife’s testimony to
the disregard of other more established medically documented etiologies of
the veteran’s conditions. He then emphasizes (in bold) that “Mrs. Clark’s
testimony is credible and competent.” This author would not argue at all with
the credibility of the witness, but would point out that a lay witness is not
competent to draw conclusions as to medical etiology of certain complaints:
for example, as to the relationship of the micro-ischemic changes on the CT
of the head to the patient’s balance issues; nor with respect to the fact
that bowel and bladder issues might be related to diabetes or prostate
issues, but would not be etiologically related to peripheral neuropathy or
other residuals of a frostbite injury. Therefore, the lay witness would be
competent to describe observable features such as obesity or immobility or
incontinence but would not have the medical training necessary to offer a
professionally trained opinion as to the impact on cause of death or even to
the relative contributing causal connection to hypertension or heart disease.
It appears, moreover, that the lawyer and the hired expert retired physician
relied more heavily on lay testimony from the wife and her inferences into
causation that they did on medical documentation which pointed to other
conclusions.
This case, therefore, would NOT be one in which, as he suggests, “medical
evidence is not always or categorically required when the determinative issue
involves either medical diagnoses or etiology, but rather such issue may,
depending on the facts of the particular case, be established by competent
and credible lay evidence.”
Even his statement that the American Heart Association article “suggest that
lifestyle plays a dominant role in causing obesity” discounts the huge factor
that dietary intake and impulse control are the major aspects of “lifestyle”
choices.
As to the actual written statement from Dr. E. A., there is little to refute.
He states that he has reviewed the C-file, but does not make note of the fact
that the veteran’s hypertension pre-dated his worsening immobility and
obesity and also discounted the huge list of alternative explanations and
etiologies related to heart disease and myocardial infarction, including male
gender, advanced age, long-standing diabetes and hypertension, the remote
history of smoking, the history of hypercholesterolemia with intolerance to
medical treatment for the same, etc. For a physician to ignore (and not even
mention) diabetes in a discussion of the cause of death for heart disease is
to miss the forest as a result of focusing on a single sapling. I admonish
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any medical or legal mind to read the entire first page of Dr. E. A's medical
opinion and at the conclusion of page 1 only try to point to any specific,
concrete evidence that has been brought forth. {Quotes and paragraphs such as
"Attorney ... requested that I evaluate" ... "I had the opportunity to review
the claims file" and "I consulted Harrison's..." textbook and medical
dictionary and a general discussion on "philosophical questions regarding the
concept of causation" and another paragraph on "the concept of risk factors"
as described in the Framingham heart study and a later Norwegian study; and
even the latter paragraph on a review of the veteran's military experiences,
service ratings, and the cause of death indicated on the death certificate
ARE NOT IN DISPUTE. Seriously ... by the end of the first page, there is no
substantive argument to refute!!
Now turn your attention to page 2. First sentence: He reviewed the Veteran's
claims file, medical records, and medical research. No specifics are
discussed or rendered, and it is not clear, for example, that these included
the contemporary records of the veteran's neurological evaluation or
out-patient primary care visits. Second sentence: "Based on all of the
factors cited above, it is my opinion that it is at least as likely as not
that the Veteran's military service and service-connected disabilities caused
or contributed to the death."
I think one of the reason previous VA and contract examiners have not
"clearly" or specifically addressed the points of Dr. E. A's medical opinion
is because it is non-substantive and purely speculative and contains no
reasoning, review of facts, or rationale. That may be why the lawyer chose to
provide a several-page accompanying letter to "explain it."
It is
unfathomable to me that Dr. E. A.'s medical opinion is so DEVOID OF FACTS,
LOGIC, RATIONALE, or JUSTIFICATION that in the entire body of his
page-and-a-half medical opinion, the words "diabetes" or even "obesity"
cannot be found. At all. Nor can the phrases "functional limitations" or
"immobility" or "lack of exercise" which seem to be critical to the crux of
this case and the lawyer's contentions. Every single time this learned
physician references the factors that "obviously caused" the veteran's death
(as the "accompanying lawyer note" would contend), he refers to it (you know,
those actual, obvious causes) simply as his "service-connected disabilities."
That's right: he manages to insist in one-and-a-half-pages that his "service
connected disabilities caused or contributed to his cause of death" without
ever actually mentioning a single one of those service-connected
disabilities. Or discussing them. Or explaining how. Or why.
That's a difficult opinion to refute, indeed. But also a difficult one to
defend, since there is no substance, rationale or specifics supplied. I would
contend that it does not stand on its own merit.
DISCUSSION TOPIC #4: There Were Other More Substantial Causes of
Cardiovascular Disease in this Veteran
This veteran had multiple major (and greater) risk factors for heart disease
than obesity.
Among the risk factors for cardiac events such as myocardial infarctions,
there are multifactorial causes and a number of risk factors: of these, both
advanced age and hypertension are MUCH greater risk factors than is obesity.
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Diabetes mellitus, which this veteran had since 1985, was also present, as
was hypercholesterolemia.
In a study of the ranking of risk factor by relative risk {REFERENCE 4}
published in the European Heart Journal and based upon a 21 year follow-up of
12,000 men and women from The Copenhagen City Heart Study, it was determined
that hypertension and diabetes were greater risk factors for coronary artery
disease than were physical inactivity or obesity.
The study used data from a long 21-year follow-up heart study which enrolled
12,000 individuals and used statistical methods to stratify and rank the
relative risks independently of each other. After identifying ten coronary
heart disease risk factors, all ten risk factors examined were dichotomized
to obtain a single relative and population-attributable risk for each factor.
This allowed a simple comparison or "ranking by importance" of all ten risk
factors. Then, using a Cox regression analysis with ten risk factors entered
simultaneously, significant relative risks for coronary heart disease in both
men and women were analyzed at each age group so that age was not a factor
considered. They could then say "at any given age, these are the relative
rankings (in order of significance" for each of the ten factors.
The study noted the following pertinent points, quoted verbatim:
(1) It is important to note that the observed association of coronary heart
disease with each single risk factor is independent of the nine other risk
factors, in models that
included all ten risk factors;
(2) Because age was used as the underlying time scale, this was automatically
adjusted
for in the observed associations;
(3) In accordance with previous studies diabetes mellitus was associated with
the highest relative risk for coronary heart disease in both sexes; and
(4) Hypertension was also associated with a high relative as well as a
population-attributable risk in both sexes and all age groups. The importance
of hypertension has been demonstrated repeatedly.
This also correlates with this author's clinical experience as well as what
he was taught in medical school, and the authors also provided several other
references confirming the strong associations with diabetes {Reference 5 and
6} and hypertension {References 7 and 8}, including the Framingham Heart
Study referenced and alluded to by Dr. E. A.
The statistical analysis (Table 2) in the study {REFERENCE 4} also
demonstrated that the risk factor solely attributable to hypercholesterolemia
(long considered a more minor risk factor) was still statistically slightly
greater than that attributable solely to obesity.
DISSCUSSION TOPIC # 5: Discussion of the article "American Heart Association
Call to Action: Obesity as a Major Risk Factor for Coronary Artery Disease"
The "call to action" that this article and its title mention is basically
resulting from the fact that for years dating back to the 1980's and early
1990's we have known that the MAJOR risk factors for atherosclerotic coronary
artery disease or heart disease have been diabetes, a personal smoking
history, hypertension, advanced age, male gender, and
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hypercholesterolemia... and generally speaking, in that order or
significance. This article is an attempt (akin to Rodney Dangerfield's "I
don't get no respect") to bring obesity into the spotlight and highlight it's
role on heart disease. In a sense, it is a "call" or "beckoning" to lift
obesity into the same tier of modifiable risk factors that would get more
attention for this potentially reversible risk factor. The authors make it
clear that this "call" is a "request" (paragraph 2) and they also note that
"obesity research today is in its infancy, at a stage comparable to lipid
research 20 years ago."
Part of this plea is based upon the fact that, from
epidemiological and population-based studies, "the number of both men and
women who are overweight is increasing" (paragraph 5) and "65,700,000
American adults (30 million men and 35.6 million women) exceed the healthy
weight range defined by the US dietary guideline" (paragraph 6).
However, the increase in the prevalence of obesity that exists in our society
-- which is the primary motivation for releasing this "call to arms" (so to
speak) does not make the individual risk factor of obesity more substantial
or more significantly in terms of its contribution to or impact upon a single
individual, as is the veteran in this case. It notes that "the causes of
obesity are complex" and indicates that "genetic factors play
an important role" and "lifestyle may play the dominant role," but lifestyle
choices include not only physical exercise levels but also dietary choices
and over-indulgence.
The article also notes that "inactivity is only half of the lifestyle
equation. Calories also count." It goes on to report that in order "to
address the problem of obesity, it is vitally important that we couple the
message to the public of calorie restriction with our message of lower fat
consumption. In addition, we need to emphasize consuming fruits and
vegetables-at least five a day-as an excellent way to help individuals
restrict calories, attain a sense of satiety, and consume nutrients, such as
folate, vitamin B6, and vitamin B12, that are important for overall
cardiovascular health."
This article, published in June 1998, was exactly what the veteran needed to
read and adhere to with respect to caloric restriction. Unfortunately, as
the article also notes, demographic patterns throughout the United States
(regardless of any disabilities in specific individuals) has shown a great
trend in the 1990's toward poor dietary adherence to low calorie diets and an
overall increase in sedentary activities both on the job and during their
leisure time.
The bottom line from this article is that the veteran was likely, list many
Americans, to have been obese even without any service-connected
disabilities.
Nothing in the article would lead this author to conclude that obesity is a
greater risk factor than long-standing diabetes or hypertension in the
development of heart disease, or that it played a significant role in the
development of this particular veteran's heart disease that led to his
myocardial infarction.
DISCUSSION TOPIC #6: There Were Other More Substantial Causes of Immobility
in this Veteran
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The veteran had several separate issues that would have affected his ability
or willingness to walk longer distances. As noted by the lawyer and discussed
by this author in FACT # 6 and DISCUSSION TOPIC #3 above, he had balance
issues that affected his gait and per a neurological evaluation in 2010 were
likely related to prior mini-strokes.
The veteran also had incontinence issues most likely related to his BPH (and
certainly unrelated to any of his service-connected conditions) and that made
him hesitant to leave the house or go on longer walks, according to his
wife's testimony and discussion with legal counsel, as relayed in the
lawyer's letter from July 2017.
He was also over 80 years old during the last 3 years of his life, and it is
a well-known fact that as individuals age they can become more feeble and
less mobile and less independently ambulatory. In addition, poor vision
likely contributed to his relative lack of long-distance ambulation. At an
ophthalmology visit in August 2012, it was noted that he had both macular
degeneration as well as previous trauma twenty years earlier. The
ophthalmologist indicated that "He likely had a choroidal rupture and
subsequent CNVM" which contributed to his visual loss starting in his
sixties. The historical notes from that visit indicate that he "knows he
doesn't see well, has been that way for a long time and doesn't see any need
in doing anything that isn't going to help." {See FACT # 8.}
Diabetes is known to cause polyuria and more frequent urination can also be a
dis-incentive to ambulate, particularly for longer distances away from the
home. This would tend to deter longer walks outdoors as well as, perhaps,
certain social events, recreational activities, or gym membership.
Advanced age also tends to make the prostate condition (BPH) worse since it
worsens over time and with age and cerebrovascular accidents or ischemic
changes to the brain can also be cumulative in their nature and effect on
function.
This tendency to have excessive urination AND the inability to control
urination was likely compounded by the fact that medication lists for the
last decade of his life show the chronic daily use of diuretics (Lasix, or
Furosamide) to control symptoms of fluid retention.
The veteran also had intractable pain on the plantar surface of both feet
from intractable plantar keratosis.
Records from 2006 indicated that “He denies numbness or tingling in his hands
or feet now. He does have it intermittently, however, in the hands and feet.
He denies any cold sensitivity. He has frequent insomnia because of tingling
in the feet that keeps him up at night. He also carries the diagnosis of
intractable plantar keratosis. He states that her has pain with ambulation
over the plantar aspect of his feet. He can walk two blocks before his feet
start to ache and then he has to stop and rest. He can stand up for only
one-half hour at a time before he has to stop and rest because of pain in the
feet.”
It is not clear from the above passage from medical records in 2006 that the
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pain that limits mobility is completely due to the cold injury sequelae; it
appears that some of the pain on the plantar surface of the foot is more
likely that not related to his intractable plantar keratosis.
Note also, as mentioned in Fact # 5 that an examination in late 2007 noted
that “the veteran’s activities of daily living are not affected” by the cold
injury residuals
{VA Examination; page 2 of 4; dated 10/11/2007; scanned in
as receipt date 10/11/2007}.
Furthermore, the letter from the lawyer and the testimony of the wife which
accompanied the medical opinion from Dr. A. E. alluded to the fact that
incontinence issues may have also limited his physical activity and
willingness to walk greater distances.
Finally, a PACT Primary Care note from January 19, 2012 indicated veteran
also suffered from "ischemic vestibulopathy; NOT WELL CONT plan; resume meds
and recheck." {CPRS and JLV; PACT Note dated 1/19/2012}. This is a type of
vertigo or imbalance that can occur from micro-ischemic vascular changes
involving the bloodflow to the labyrinthine mechanism that controls
equilibrium and balance issues within the inner ear.
We should suffice it to say that there were a lot of reasons he may not have
walked or ambulated great distances during the last decade of his life ...
not simply his service-connected conditions. One then cannot blame any
"obesity" solely or even primarily on his residuals or frostbite, to include
the peripheral neuropathy attributed to that condition.
DISCUSSION TOPIC # 7: This Veteran's Pattern of Weight Gain Did Not
Correspond to that Which Would Suggest a Cause from Immobility related to
Worsening Severity of his Service-connected Conditions
There was no consistent pattern identified which showed that in this
particular veteran, the times of his greatest functional deficits and
alleged “limited mobility” corresponded to times of appreciable weight gain.
Specifically, he actually gained more weight prior to the increase in his
service connection disabilities than he did in the three to four years
immediately after the increase in the service connection that was granted in
2008.
This author reviewed the veteran's pattern of weight gain throughout frequent
measurements of weight recorded in the CPORS and JLV records. A brief
synopsis is listed below.
Date
Note
4/8/2004
8/13/2004
12/1/2004
4/8/2005
10/24/2005
1/26/2006
4/5/2006
1/5/2007
2/2/2007

Weight
198.7
205.2
206.5
205
211.2
214
212
236
233.8
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5/31/2007
8/2/2007
9/27/2007
11/9/2007
2/21/2008
3 yrs
5/20/2008
8/7/2008
4/16/2009
9/3/2009
3/11/2010
9/13/2010
7/20/2011
1/19/2012
4/27/2012
8/6/2012
4/5/2013
4/13/2013

238.4
244
241.5
242
250 lbs
252.1
241
258
250
252.6
248
253.4
250.2
258.4
261.2
262
258

JLV
JLV

gained 44# in

JLV
VA Exam
JLV

wt stable for 4 years

Note two things:
(1) from 12/1/2004 until 2/21/2008 gained 44 lbs. (from 206 to 250 lbs) in
just over 3 yrs;
(2) from 2/21/2008 until 1/19/2012 the veteran's weight was stable for almost
4 years (at or around 250 lbs)
An August 26, 2008 C & P exam noted that he had had chronically progressive
peripheral neuropathy of both upper and lower extremities which has been
getting worse "for the LAST SEVERAL MONTHS.” {emphasis/ capitalization added
by this author.} Yet from May to August 2008 he LOST from 252 lbs to 241 lbs.
This would also seem to indicate that his service-connected conditions were
"not as bad" prior to that time, which would include the period of 2004
through early 2008 ... a time during which his weight increased considerably.
Moreover, despite the fact that his service-connected disabilities and
ratings were increasing or worsening during that time in mid-2008, and were
at times characterized as "chronic" and "progressive," he was actually stable
with his weight from the 2/21/2008 (or using the May 2008 weight) time frame
until 2012, with a weight of around 250 lbs. as noted above.
In a April 2013 PACT visit note with Primary Care -- four months prior to his
death -- an assessment was that:
"IMPRESSION/PLAN:
1. frostbite injury with secondary peripheral neuropathy - intermittent pain,
paresthesias of the hands/feet - stable
plan; cont obs"
Typically, in Primary Care, when a provider indicates that a condition is
"stable," they are referring to "stable over the past year" or stable since
their prior encounter. Yet the above records indicate that the veteran had
achieved a 109 lb weight gain during the preceding year, after four years of
a stable weight pattern, after which his recent frostbite injury with
secondary peripheral neuropathy was described as "stable."
This author would conclude from the preponderance of evidence that there was
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little or no correlation between the veteran's worsening status of his
service-connected injuries and related esidual disabilities and that of his
weight gain.
DISCUSSION TOPIC # 8: Myocardial Infarction Specifically and Coronary Artery
Disease Generally are the most common causes of death in men over 80 years of
age and in fact is such a common cause of death in that age group that, in
the absence of developing a cancerous condition, the veteran was likely to
die of that anyway, regardless of other service-connected conditions.
This author would invite you to utilize a very helpful website listed as
Reference 1:
https://www.worldlifeexpectancy.com/usa-cause-of-death-by-age-and-gender
Among men over 75 years of age, Heart Disease ranks as the most likely cause
of death among all individuals, regardless of their race or weight (BMI) and
actually is as likely as the second, third and fifth causes (lung diseases,
lung cancers, and stroke) COMBINED. These population-based statistics apply
across all demographics to the general population and are therefore devoid of
service-connected conditions that may or may not produce immobility. In fact,
if you exclude cancers of all types and Alzheimer's Disease, which of course
are unrelated to this particular veteran and any of his service-connected
conditions, you would find that Heart Disease eclipses the COMBINED TOTAL of
DEATHS from many other causes. Furthermore, when you consider that this
veteran had both long-standing hypertension and diabetes, also on the list of
prominent causes of death, and take into consideration that this veteran did
NOT have any type of known cancer or Alzheimer's disease, it is relatively
easy to conclude that the OVERWHELMING most likely cause of death in this
individual - frostbite injury or not - would be coronary heart disease.
{NOTE: For readers using this interactive website, be sure to first select
"MALE" and then age of "75+" in the far right column in order to see the
appropriate statistics.}

DISCUSSION TOPIC # 9: The Pronouncing Physician named Myocardial Infarction
and Hypertension as the Causes of Death and DID NOT relate either to Obesity,
even as a Secondary Cause or Contributing Factor
In this author's professional medical opinion, based upon experience in the
field of medicine in clinical private practice, and having signed numerous
death certificates for geriatric patients, I would state the following:
(1) that it is likely and certainly implied that the pronouncing physician's
opinion was that the veteran's co-morbid HYPERTENSION was the proximate or
major contributing cause of his coronary artery event (myocardial
infarction), which was the literal and acute cause of death. That is why
hypertension is listed along with myocardial infarction on the death
certificate as a contributing cause. However, in the examining/treating
physician's analysis, obesity was not considered to be a major contributing
factor as it was not listed.
(2) Even under the section of the death certificate listed as "Other
significant conditions” contributing to the death, "none" or "N/A" was
listed, indicating that the pronouncing physician did not feel that obesity
was a significant contributing cause
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(3) with myocardial infarction and heart disease itself consistently being
one of the top two leading causes of death among men over the age of 80,
there is a great likelihood that he would have had significant heart disease
with or without the presence of obesity.
PART III: SUMMARY and CONCLUSION
In conclusion, it is this author's professional medical opinion that the
veteran's service-connected disabilities at the time of his death, to
include:
frostbite residuals of the right foot at 30 percent disabling;
frostbite residuals of the left foot at 30 percent disabling;
frostbite residuals of the right hand at 30 percent disabling;
frostbite residuals of the left hand at 20 percent disabling;
peripheral neuropathy of the right upper extremity at 10 percent disabling;
peripheral neuropathy of the left upper extremity at 10 percent disabling;
peripheral neuropathy of the right lower extremity at 10 percent disabling;
and
peripheral neuropathy of the left lower extremity at 10 percent disabling
-- for a combined evaluation of 90 percent disabled -did NOT substantially or materially cause or contribute to his death, even
considering the extent of his personal functional limitations related to
those disabilities, and their impact on his mobility and any indirect
relationship that that might have on his weight.

PART IV: ANSWERS TO SPECIFIC QUESTIONS
ANSWERS TO QUESTIONS REGARDING MEDICAL OPINIONS:
(A) Is it at least as likely as not (50 percent probability or more) that the
Veteran’s service-connected disabilities (to include his bilateral upper and
lower extremity frostbite and peripheral neuropathy) caused the Veteran to
become obese (for example, by decreased mobility, preventing regular
exercise)?
No. See Rationale in above discussion. Neither frostbite nor peripheral
neuropathy "cause" obesity and while immobility in any individual will reduce
caloric expenditure, there are other ways to compensate in order to prevent
obesity. Paraplegics in wheelchairs who do not walk may exercise more with
their hands or reduce caloric consumption. As noted, there are an abundance
of examples to the contrary in which limited mobility does not produce the
outcome of obesity unless one also chooses to consume more calories than they
expend, which is a decision that competent individuals can make for
themselves.
(B) If so, is it at least as likely as not (50 percent probability or more)
that the Veteran’s obesity caused or contributed substantially and materially
to the cause of the Veteran’s death (myocardial infarction and hypertension)?
The answer to the first question was "no," as noted above. However,
independent of that decision, obesity in this case was NOT a major
contributing factor to the veteran's death from a myocardial infarction. His
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long-standing hypertension (for over 25 years); his long-standing diabetes
mellitus (for more than 25 years); his elevated cholesterol (for which he was
intolerant of medication and was not taking at the time of his death); and
his advanced age (over 83 years at the time of his death) were each
singularly and all taken together vastly greater risk factors such that the
veteran's obesity did not substantially and materially contribute to the
cause of the Veteran’s death from a myocardial infarction.
(C) Is it at least as likely as not (50 percent probability or more) that the
Veteran’s cause of death (myocardial infarction and hypertension) would not
have occurred without the obesity caused by the service-connected disability?
No. (Beware of the double-negative here as I attempt to answer the question
verbatim as posed.) No, it is NOT likely that the myocardial infarction would
NOT have occurred without the obesity. In other words, it would have occurred
in any event -- with or without his obesity -- due to his advanced age and
other significant risk factors. I will repeat the rationale: his
long-standing hypertension (for over 25 years); his long-standing diabetes
mellitus (for more than 25 years); his elevated cholesterol (for which he was
intolerant of medication and was not taking at the time of his death); and
his advanced age (over 83 years at the time of his death) were each
singularly greater rsikj factors -- and all taken together VASTLY GREATER
risk factors such that the veteran's obesity did not substantially and
materially contribute to the cause of the Veteran’s death from a myocardial
infarction.
It is more likely than not that at age 83 with long-standing hypertension and
advanced age, the Veteran would have succumbed to a myocardial infarction
with or without obesity; with or without relative immobility and with or
without his frostbite and peripheral neuropathy. Empiric evidence of this
fact is found in the knowledge that among non-obese male octogenarians
without obesity, frostbite, or peripheral neuropathy, death from myocardial
infarction is the leading cause of death {REFERENCE 1}.
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/es/ DAVID W PARLER MD
STAFF PHYSICIAN
Signed: 02/01/2021 14:19
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ATTACHMENT 2

ATTACHMENT 3

2
Clark, R

What You Should Do If You Disagree With Our Decision
If you do not agree with this decision, you have one year from the date of this letter to select a
review option to preserve your earliest effective benefit date. The review options and their
proper applications are as follows, for a(n):
x
x
x

Supplemental Claim, complete VA Form 20-0995, Decision Review Request:
Supplemental Claim
Higher-Level Review, complete VA Form 20-0996, Decision Review Request: HigherLevel Review
Appeal to the Board, complete VA Form 10182, Decision Review Request: Board
Appeal (Notice of Disagreement)

Please see the enclosed VA Form 20-0998, Your Rights to Seek Further Review of Our
Decision. It explains your options for an additional review. You may obtain any of the required
applications by downloading them from www.va.gov/vaforms/ or by contacting us. You can
also learn more about the disagreement process at www.va.gov/decision-reviews. If you would
like to obtain or access evidence used in making this decision, please contact us as noted
below. Some evidence may be obtained by signing in at www.va.gov.

Where to Send Your Written Correspondence
VA now uses a centralized mail system. For all written communications, put your full name and
VA file number on the letter. Please send all correspondence to the appropriate location listed on
the attached Where to Send Your Written Correspondence.

Do You Have Questions Or Need Assistance?
If you have any questions, call us toll-free by dialing 1-800-827-1000. Our TDD number for the
hearing impaired is 711. Our TDD number for international callers is 1-800-829-4833. If you
call, please have this letter with you.

3
Clark, R
We sent a copy of this letter to Kenneth Dojaquez, your attorney. You appointed that individual
to represent you. We will continue to send copies of all correspondence to that individual.

Sincerely yours,
Regional Office
Director
Contact us at: https://iris.custhelp.va.gov
Enclosure(s): Rating Decision
VA Form 22-5490
VA Form 20-0998
VA Form 21P-10197
Where to Send Your Written Correspondence
cc: Kenneth Dojaquez
Carpenter Chartered
P.O. Box 2099
1525 SW Topeka Blvd. Suite D
Topeka, KS 66601
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