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RESPONSE TO COURT ORDER DATED AUGUST 19, 2022
Petitioner J. Roni Freund (“Ms. Freund”) died on July 7, 2022. On August 19, 2022,
the Court ordered us, as Ms. Freund’s counsel when she died, to provide a copy of her death
certificate and to show cause as to why her petition should not be dismissed. See Aug. 19, 2022,
Order, at 2.
Exhibit 1 to this Response is a true and accurate copy of Ms. Freund’s death certificate,
from which we have redacted personal identifiers. See U.S. Vet. R. 6(a); U.S. Vet. App. E-Filing
R. 1(a)(10); U.S. Vet. App. E-Filing R. 4(a).
For two reasons, Ms. Freund’s petition should not be dismissed. First, one of
Ms. Freund’s surviving brothers, Mark Freund, is bearing part of Ms. Freund’s burial expenses
and has applied with the Department of Veterans Affairs (“VA”) to substitute for Ms. Freund
for the purposes of processing to completion her claims that were non-final when she died.
He also asks to substitute in for Ms. Freund for the purposes of processing to completion this
case before the Court.

In particular, Ms. Freund’s interment will occur on September 10, 2022. See Exhibit 2.
Mark Freund is paying $2,800 in connection with the interment. See id. (contract, signed by
Mark Freund); Exhibit 3 (payment check, written out and signed by Mark Freund). Bearing
part of Ms. Freund’s final expenses renders Mark Freund eligible to serve as a substitute
claimant. See 38 U.S.C. § 5121A(a)(1) (2022) (providing eligibility to substitute to “a living
person who would be eligible to receive accrued benefits due to the claimant under section
5121(a) of this title”); id. § 5121(a)(6) (providing eligibility to receive accrued benefits to a
“person who bore the expense of last sickness and burial”).
On September 8, 2022, Mark Freund filed a VA Form 21P-0847, Request for Substitution
of Claimant Upon Death of Claimant, with VA. See Exhibit 4. That request to pursue Ms. Freund’s
non-final claims before the agency was timely, having been filed within one year of
Ms. Freund’s death. See 38 U.S.C. § 5121A(a)(1) (2022). VA’s consideration of that request,
filed only today, has not yet completed. Mark Freund also is working with counsel to prepare
additional materials for submission to VA following Ms. Freund’s interment.
When Ms. Freund died, she had one or more claims before VA that remained pending.
They include Ms. Freund’s claim that the Petition addresses. That claim is of service-connected
compensation for post-traumatic stress disorder. See Pet. at 15. Ms. Freund asked this Court
for relief from VA’s erroneous closure of and withholding of all further action on Ms. Freund’s
timely perfected legacy appeal from a VA denial of service connection for post-traumatic stress
disorder. See Pet. at 2–3, 15. After this case’s Petition was filed, the Secretary reactivated the
appeal. See Resp. to Pet. at 2, 3; Reply in Support of Pet. at 4. Even so, the claim’s development
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remained ongoing when Ms. Freund passed away. See Resp. to Pet. at 2 (describing the status
as of October 12, 2021). Ms. Freund also had other agency-level proceedings pending.
A substitute claimant steps into the original claimant’s shoes for the purpose of
prosecuting to conclusion the original claimant’s claims that remained pending when the
original claimant died. See, e.g., 38 U.S.C. § 5121A(a)(1) (2022) (specifying that the substitute
claimant’s request is “to be substituted as the claimant for the purposes of processing the claim
to completion”); Reliford v. McDonald, 27 Vet. App. 297, 302 (2015) (describing the substitution
statute, including a statement in its legislative history how VA itself represented to Congress
that VA intended for the substitute “to ‘step into the shoes of a claimant who has passed away’
and would entail VA processing the claim as if it were the [original] claimant’s”
(quoting Legislative Hearing on H.R. 1137, H.R. 3047, H.R. 3249, H.R. 3286, H.R. 3415, H.R.
3954, and H.R. 4084 Before the Subcomm. on Disability Assistance and Memorial Affairs of the H.
Comm. on Veterans’ Affairs, 110th Cong. 31 (2007) (statement of Bradley G. Mayes, Director,
Compensation and Pension Service, Veterans Benefits Administration)); see also Substitution in
Case of Death of Claimant, 76 Fed. Reg. 8666, 8666 (Feb. 15, 2011) (proposed rule) (“[A]fter
substitution, VA will continue to process the claim or appeal as if the claimant had not died.”).
The substitute claimant’s rights include to maintain an action before this Court in
connection with the original claimant’s claims that remained pending when the original
claimant died. See Demery v. Wilkie, 30 Vet. App. 430, 437–38 (2019) (veteran’s death before an
action at this Court begins); Breedlove v. Shinseki, 24 Vet. App. 7, 8 (2010) (after). The particular
action before this Court may be, as in Demery, an appeal—or, as here, a petition that relates to
one or more of the original claimant’s claims that remained pending when the original claimant
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died. Either way, with the substitute claimant stepping fully into the original claimant’s shoes,
“no rationale now exists,” with Congress permitting substitution, for limiting the substitute
claimant’s ability to proceed before this Court. See Demery, 30 Vet. App. at 437 (quoting
Breedlove, 24 Vet. App. at 8). This action’s Petition, as noted, relates to one or more of
Ms. Freund’s claims that remained pending when she died. See supra at 2–3. Mark Freund
respectfully requests that the Court permit him to proceed as substitute.
For all of these reasons, the Court should not dismiss Ms. Freund’s petition. It instead
should substitute him in for Ms. Freund as Petitioner.
To be sure, this Court’s August 19, 2022, Order describes parenthetically a 1998
decision that held, on then-existing law, that a petitioner’s death moots the petition. Aug. 19,
2022, Order at 1 n.2 (citing White v. West, 11 Vet. App. 8 (1998) (per curiam order)). The
reason, the Court held in White, was that on then-existing law “veterans’ disability claims under
chapter 11 of title 38 of the U.S. Code d[id] not survive their deaths.” 11 Vet. App. at 9.
White is no longer good law. Congress abrogated it when, in 2008, its promise of
substitution as now codified at 38 U.S.C. § 5121A passed into law. See Carr v. McDonough,
33 Vet. App. 285, 289 & n.* (2021) (noting how the rule of law articulated in Seymour v. Principi,
245 F.3d 1377, 1378 (Fed. Cir. 2001), that a 38 U.S.C. § 1151 claim does not survive the original
claimant’s death “is no longer the rule. Following the enactment of 38 U.S.C. § 5121A, a
compensation claim can survive a veteran when a qualified … claimant timely seeks and is
allowed to be substituted in the matter.”); Demery, 30 Vet. App. at 437 (“no rationale now
exists” for this Court’s pre-2008 treatment of substitution to continue (quoting Breedlove, 24
Vet. App. at 8)). White poses no obstacle to Mark Freund’s substitution.
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The second reason why this Court should not dismiss Ms. Freund’s petition arises
from what we acknowledge is possibly an overly literal interpretation of the August 19, 2022,
Order. That is, when the Court ordered us to show cause as to why Ms. Freund’s “petition
should not be dismissed,” we harbor some doubt that the Court intended to require that
we show cause as to why the Court should not dismiss the Petition in its entirety. Out of an
abundance of caution, however, we respectfully respond further as follows. The Petition
is not just Ms. Freund’s. She was one of two petitioners. The other Petitioner, Mary S.
Mathewson (“Mrs. Mathewson”), lives. Ms. Freund’s passing has not rendered moot Mrs.
Mathewson’s part in the Petition. Accordingly, even if the Court were to conclude that
Ms. Freund’s death has mooted Ms. Freund’s part in the Petition, Ms. Freund’s death still
would present no reason to dismiss Mrs. Mathewson’s part in the Petition. The
“petition” therefore should not be dismissed.
Out of a further abundance of caution, we note that Mrs. Mathewson stands by the
arguments that she has presented throughout this case as to why her part in the
Petition continues to present a live case or controversy.
CONCLUSION
For all of these reasons, Ms. Freund’s death should not cause the Court to dismiss the
Petition.
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September 8, 2022

Respectfully submitted,
/s/ John D. Niles
John D. Niles
Kenneth H. Dojaquez
Carpenter Chartered
P.O. Box 2099
Topeka, KS 66601
785-357-5251
john@carpenterchartered.com
kenny@carpenterchartered.com
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DocuSign Envelope ID: 01D95D1A-E7D6-46B5-BB78-FADBE14D1A01
OMB Approved No. 2900-0740
Respondent Burden: 5 minutes
Expiration Date: 12/31/2024
(DO NOT WRITE IN THIS SPACE)
(VA DATE STAMP)

REQUEST FOR SUBSTITUTION OF CLAIMANT UPON
DEATH OF CLAIMANT
INSTRUCTIONS: Use this form if you want to request to substitute the claim of a deceased claimant.

SECTION I - VETERAN'S IDENTIFYING INFORMATION

1. FIRST, MIDDLE INITIAL, LAST NAME OF DECEASED CLAIMANT (Print clearly)

J

R

O

N

F

I

R

E

U

N

D

2. VETERAN'S FILE NUMBER (If applicable)

3. VETERAN'S SOCIAL SECURITY NUMBER

4. VETERAN'S DATE OF BIRTH (MM/DD/YYYY)

5. VETERAN'S DATE OF DEATH (MM/DD/YYYY)

Month

Day

Year

Month

0

Day

7

0

Year

7

2

0

2

SECTION II - SUBSTITUTE CLAIMANT INFORMATION

2

I have interest in the claim of the deceased and request to be substituted as the claimant. I am eligible to receive accrued benefits due the deceased
claimant and I am eligible to be a substitute claimant under section 5121(a) of title 38.
6. FIRST, MIDDLE INITIAL, LAST NAME OF SUBSTITUTE CLAIMANT (Print clearly)

M

A

R

K

F

7. RELATIONSHIP TO DECEASED

R

E

U

N

D

8. CLAIMANT'S SOCIAL SECURITY NUMBER

BROTHER

9. ADDRESS OF CLAIMANT (No. and Street or rural route, City or P.O., State and ZIP Code)
No. &
Street

4

3

0

7

P

A

C

Apt./Unit Number
State/Province

E

S

City

G A

A. DAYTIME PHONE NUMBER

Country

U

S

A

S

T

A

T

I

O

T

L

A

N

T

A

ZIP Code/Postal Code

3

0

N

3

C

3

10. CLAIMANT'S TELEPHONE NUMBER(S)
B. EVENING PHONE NUMBER

L

O

S

E

9
C. CELL PHONE NUMBER

770-265-5039

11. E-MAIL ADDRESS (Optional) (NOTE: By providing your E-mail address you provide consent for VA to contact you via

E-mail and that those E-mails may contain personal identifiable information. However, VA will never include your
SSN in E-mail correspondence.)

12. FAX NUMBER (If applicable)

13. REMARKS

14A. SIGNATURE (Do NOT print)

14B. DATE SIGNED (MM/DD/YYYY)

09/08/2022
PRIVACY ACT INFORMATION: VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy Act of 1974 or title 38, Code
of Federal Regulations 1.576 for routine uses (i.e., civil or criminal law enforcement, congressional communications, epidemiological or research studies, the collection of money owed to the
United States, litigation in which the United States is a party or has an interest, the administration of VA programs and delivery of VA benefits, verification of identity and status, and personnel
administration as identified in the VA system of records, 58VA21/22/28 Compensation, Pension, Education, and Vocational Rehabilitation and Employment Records - VA, published in the
Federal Register. Your obligation to respond is required to obtain or retain benefits. The requested information is considered relevant and necessary to determine maximum benefits under the
law. The responses you submit are considered confidential (38 U.S.C. 5701). Information submitted is subject to verification through computer matching programs with other agencies. You
are required to provide the Social Security number requested under 38 U.S.C. 5101(c)(1). VA may disclose Social Security numbers as authorized under the Privacy Act, and, specifically may
disclose them for purposes stated above.
RESPONDENT BURDEN: We need this information to determine eligibility for payment of substitution benefits under 38 U.S.C. 5121(a). Title 38, United States Code, allows us to ask for this
information. We estimate that you will need an average of 5 minutes to review the instructions, find the information, and complete this form. VA cannot conduct or sponsor a collection of
information unless a valid OMB control number is displayed. You are not required to respond to a collection of information if this number is not displayed. Valid OMB control numbers can be
located on the OMB Internet Page at www.reginfo.gov/public/do/PRAMain. If desired, you can call 1-800-827-1000 to get information on where to send comments or suggestions about this form.
VA FORM
DEC 2021

21P-0847

SUPERSEDES VA FORM 21P-0847, NOV 2018
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