
 

 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

FELIX PAUL PHILLIPS,  ) 
Appellant,     ) 
      ) 
                      vs.    ) Vet. App. No. 22-2575 
      ) 
DENIS MCDONOUGH,  ) 
Secretary of Veterans Affairs,  ) 
Appellee.     ) 
 

APPELLANT’S NOTICE PURSUANT TO SOLZE V. SHINSEKI 

In accordance with the “duty to notify the Court of developments that could 

deprive the Court of jurisdiction or otherwise affect its decision,” Solze v. Shinseki, 26 

Vet.App. 299, 301 (2013), counsel for Appellant advises the Court of the following 

development. 

The Board granted service connection for a skin rash disability, to include 

epidermal cysts, carbuncles, and tinea pedis in a July 25, 2023 decision.  Exhibit A.  

The Regional Office implemented the Board’s decision on August 15, 2023 and 

granted an effective date of August 2002 for a 60 percent rating based on all the 

Veteran’s service-connected skin disabilities.  Exhibit B, p. 6-7.  The Veteran has 

requested higher level review of the RO’s August 2023 denial of a higher rating, to 

include TDIU, from August 2002.  Exhibit C. 

Wherefore, the Appellant notifies the Court of the foregoing development. 
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Respectfully submitted, 
 
/s/ Amy F. Odom   
Amy F. Odom 
Chisholm Chisholm & Kilpatrick Ltd 
321 S Main St #200 
Providence, RI 02903 
(401) 331-6300 
(401) 421-3185 
Counsel for Appellant 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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August 22, 2023 

 

Houston VA Regional Office 

6900 Almeda Road 

Houston, TX 77054 

 

RE: Felix Phillips  

   

 

REQUEST FOR HIGHER LEVEL REVIEW AND REQUEST FOR EXPEDITED 

CONSIDERATION. 

 

Dear Decision Review Officer: 

 

 I am the representative of record for Mr. Phillips.  I have submitted a properly executed 

VA Form 21-22a.  Enclosed with this letter is a completed and signed VA Form 20-0996, 

Request for Higher Level Review of the decision dated August 21, 2023, granting an increased 

rating for the veteran’s service-connected skin conditions, effective August 28, 2002. 

 

 Mr. Phillips is 82 years old and seeks priority processing of his clam.  

 

Mr. Phillips filed to reopen a previously denied claim for a skin condition in August 

2002. In March 2008, he reported that he had last worked in 1978, that he wished to resume 

working, but did not feel physically or emotionally capable of doing so. In July 2010, he stated 

that he “never was able to work full time” because he could not wear shoes and had to “nurse his 

hands.”  

 

In two different decisions in 2018, the Board denied service-connection for a rash on the 

veteran’s ears, head, arms, legs, and groin, and granted service-connection for onychomycosis of 

the feet, dyshidrotic eczema, and acne vulgaris. He appealed the ratings assigned to his service-

connected conditions, explaining again that he had not worked since 1978 due to his symptoms. 

He opted all skin condition claims into AMA in 2019.  

 

In November 2009, the veteran filed for service-connected benefits for a nervous 

condition. He reiterated that he had not worked since 1978 during subsequent mental health 

examinations in 2018 and 2019. His claim was opted into AMA in June 2019.  
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On July 25, 2023, the Board of Veterans Appeals found that the veteran was entitled to 

service-connection for several additional conditions, arising out of his original claim, as 

secondary to his service-connected acne vulgaris and onychymycosis disabilities. The Board 

remanded the matter to the VA Regional Office for implementation and the assignment of a 

rating and effective date. In response to the Board’s remand, the veteran was granted an 

increased rating for his acne vulgaris and onychymycosis to 60 percent, from August 28, 2002. 

His combined rating increased to 60 percent from August 28, 2002, and 90 percent from 

November 25, 2009.  

 

The veteran asserts that VA erred when it failed to grant a rating in excess of 60 

percent based total disability based on individual unemployability (TDIU). 

 

 “[A] request for TDIU, whether expressly raised by a veteran or reasonably raised by the 

record, is not a separate claim for benefits, but rather involves an attempt to obtain an appropriate 

rating for a disability or disabilities.” Rice v. Shinseki, 22 Vet. App. 447, 453 (2009). TDIU is 

warranted when a veteran cannot secure or follow substantially gainful employment because of 

his service-connected disabilities. 38 C.F.R. § 4.16. When considering the issue of TDIU, the 

Department of Veterans Affairs (VA) “is expected to give full consideration to ‘the effect of 

combinations of disability.’” Geib 

v. Shinseki, 733 F.3d 1350, 1354 (Fed. Cir. 2013) (quoting 38 C.F.R. § 4.15). 

 

 The effective date for an increased rating, including TDIU, is the “[e]arliest date as of 

which it is factually ascertainable based on all evidence of record that an increase in disability 

had occurred if a complete claim or intent to file a claim is received within 1 year from such 

date, otherwise, date of receipt of claim.” 38 C.F.R. § 3.400(o)(2).  

 

 In this case, the record established that Mr. Phillips has not worked since 1978, in large 

part due to his multiple service-connected skin conditions. Thus, the issue of entitlement to 

TDIU was reasonably raised as part of his pending skin condition claim and should have been 

considered by VA when it assigned the rating to his newly service-connected conditions.  

 

I have requested an informal conference with a higher-level reviewer.  I would 

respectfully request that such reviewer contact me in advance of such a hearing to ensure that I 

will be available at a scheduled time and date. 

 

      Sincerely, 

 

 

   Virginia A. Girard-Brady 

      Attorney at Law 

 

 

cc: file, veteran 

Enclosure - VA Form 20-0996 
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