
In The 
UNITED STATES COURT OF APPEALS 

FOR VETERANS CLAIMS 
 
Douglas J. Rosinski, )  
 Petitioner, )    No. 18-678 
  )    
 v. ) SOLZE NOTICE OF  
  ) RELEVANT INFORMATION 
Robert L. Wilkie, )  
Secretary of Veterans Affairs, ) 
 Appellee. ) 

Pursuant to Solze v. Shinseki, 26 Vet. App. 299, 301 (2013), 

Petitioner informs the Court of a proposal in the Secretary’s 

rulemaking for the “VA Claims and Appeals Modernization,” 83 Fed. 

Reg. 39,818 (Aug. 10, 2018), potentially relevant to the Court’s 

consideration of the issues in this case.1   

Prior notification of adverse action. VA shall give the 
veteran a period of at least 30 days to review, prior to its 
promulgation, an adverse action other than one which 
arises as a consequence of a change in training time or 
other such alteration in circumstances. During that period, 
the veteran shall be given the opportunity to: 

(1) Meet informally with a representative of VA;  
(2) Review the basis for VA decision, including any 

relevant written documents or material; and  
(3) Submit to VA any material which he or she 

may have relevant to the decision. 

83 Fed. Reg. 39,818, 39,868 (Aug. 10, 2018) (proposed 38 § 21.420(d)). 

                                         
1  Petitioner first became aware of this section on September 4, 2018, 
during review of the 52-page Federal Register publication. 
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This proposed rule is relevant because it was filed almost two weeks 

before oral argument and directly challenges the Secretary’s 

representations to the Court that allowing a few hundred attorneys to 

have access to pre-promulgation decisions would present essentially 

insurmountable administrative problems and would have the further 

adverse impact of opening the process to individual veterans.  Contrary 

to this position, the Secretary’s proposal would:  

(1) Require the Secretary to provide pre-promulgation access to 

hundreds of thousands of individuals; 

(2) Provide not only opportunity to review the proposed decision 

document, but have a face-to-face meeting with a VA employee;  

(3) Not only allow discussion of the issues, but allow the 

submission of any material “relevant to the decision” after the 

review; and 

(4) Promote the review from an administrative “policy” in the M21-

1MR to a formal regulation with the force of law. 

The scope of the proposed rule, therefore, far exceeds correcting the 

“Narrative” section of a decision, O.A. at 42:40-43:59, 44:50-45:07, or 

merely allowing attorneys to participate in the existing VSO pre-
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promulgation review process. 2  And, it certainly explicitly contradicts 

the Secretary’s expressed “logistical and legal concerns” with opening 

the process to attorneys and individual veterans.  Contra O.A. at 49:57-

51:03, 1:09:20-1:11:02; 1:04:56-1:05:00. 

WHEREFORE, Petitioner provides the Court with information 

potentially relevant to resolution of this matter. 

Respectfully submitted, 
 

/s/ Douglas J. Rosinski  
701 Gervais St., Ste. 150-405 
Columbia, SC  29201-3066 
803.256.9555 (tel) 
888.492.3636 (fax) 
djr@djrosinski.com 

 
September 5, 2018 

                                         
2  That said, Petitioner has assumed – perhaps naively – that the 
Secretary has implicitly included attorneys and other representatives 
within the scope of the term “veteran” as used in the proposed rule and 
so will allow attorneys to represent their clients for purposes of the pre-
promulgation review.  The Court, however, may benefit from obtaining 
the position of the Secretary on whether attorneys (and, for that 
matter, VSOs) are included within the scope of this rule to avoid future 
litigation over the issue. 




