
UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

RICKEY R. MITCHELL :

Appellant, :

Vet. App. No. 18-4-EAJA

v. :

ROBERT L. WILKIE      :

Secretary of Veterans Affairs,

Appellee. :

APPELLANT'S APPLICATION FOR ATTORNEY FEES PURSUANT

TO THE EQUAL ACCESS TO JUSTICE ACT AND

MEMORANDUM IN SUPPORT

Appellant moves for $15,161.50 in attorney's fees plus costs of $38.00 for a

total award of $15,199.50, 28 U.S.C. §2412(d)(1)(A).

Appellant was a prevailing party, appellee's position in this case was not

substantially justified, and the appellant's net worth at the time the appeal was filed did

not exceed $2 million. An itemized statement detailing the time and expenses for

which reimbursement is sought is attached. Appellant meets all the criteria under the

statute, and the Court should award fees and costs as requested.

MEMORANDUM IN SUPPORT

To obtain an award of fees under the Equal Access to Justice Act, appellant

must be a prevailing party and be eligible to receive an award,  appellant must allege
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that the position of the government was not substantially justified, Bazalo v. Brown, 9

Vet. App. 304 (1996) and there must be no special circumstances which would make

an award unjust.   Appellant meets all three criteria, and therefore the Court should

award fees.

A "prevailing party" is one who obtains some relief on the merits, Buckhannon

Bd. & Care Home, Inc. v. W. Va. Dept. of Health & Human Resources, 532 U.S. 598,

603 (2001).  Relief on the merits for EAJA purposes includes the securing of a remand

to an agency where the remand requires further agency proceedings because of alleged

agency error.  Former Employees of Motorola Ceramic Products v. U.S., 336 F.3d

1360, 1366 (Fed. Cir. 2003).  The EAJA statute directs the prevailing party inquiry to

fees/expenses incurred "in any civil action . . . , including proceedings for judicial

review of an agency action . . .". Therefore, the party "prevails" by obtaining the

remand which meets the requirements of Motorola, and whether or not the party

ultimately prevails on remand on the merits of his benefits claim is wholly irrelevant.

Kelly v. Nicholson, 463 F.3d 1349, 1354 (Fed. Cir. 2006).

The Appellant in the instant matter is a prevailing party.  On January 24, 2019,

the parties entered into a Joint Motion to Vacate, Reverse in part, Dismiss in part and

Remand in part.  The Court granted the motion on February 13, 2019. The remand was

premised on Board error as stated therein.

Appellant must also establish that his net worth at the time of filing the appeal
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did not exceed $2 million. Attached to this motion is the declaration of the appellant,

certifying that he meets this criteria.  Therefore, the appellant meets the first

requirement for a fee award.

Appellee’s position in this case was not substantially justified.  In White v.

Nicholson, 412 F.3d 1314 (Fed. Cir. 2004) the Federal Circuit applied the totality of

the circumstances test and noted that "EAJA requires that the record must supply the

evidence of the Government's substantial justification." 412 F.3 at 1316. The

Secretary's position during proceedings before the Agency was not reasonable, either in

law or in fact, and accordingly the Secretary's position was not substantially justified in

this case. For example, there is nothing substantially justified in the Board’s finding

that the appeal of his claim for an earlier effective date for his service connected PTSD

“was not on appeal and conclusively resolved in an April 2014 Stipulated Agreement

and the Court’s subsequent April 2014 dismissal, with prejudice of an appeal relating

to the assignment of an effective date pursuant to the terms of the Stipulated

Agreement”; thus, the parties settled this case.   In considering whether the Secretary’s

position was not substantially justified, the Court considers not only “the  position

taken by [the government] ..., [but also] the action or failure to act by the agency upon

which the civil action is based.”28 U.S.C. §2412(d)(2)(D).  

 No Special Circumstances Make an Award Unjust on this Appeal.  

There is no evidence that special circumstances exist in Appellant's case that
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would make an award of reasonable fees and expenses unjust. 28 U.S.C. §

2412(d)(1)(A). The errors committed by the Board partially described above, and as set

forth in the parties Joint Motion did not present issues of first impression before this

Court or involve good faith arguments, nor did this case involve one of new, different,

or more stringent requirements for adjudication. See Doria v. Brown, 8 Vet. App.

157, 162 (1995); Scarborough v. Nicholson, 19 Vet. App. 253 (2005).

Based on the above, and on the pleadings in this case, an award of fees is

proper.  Attached is counsel’s statement itemizing the services and expenses for which

reimbursement is sought.

Respectfully submitted,

/s/Tara R. Goffney

Tara R. Goffney

Counsel for Appellant, Rickey R. Mitchell

PO 678

Bronx, New York 10469

(718) 515-0700

tgoffney@attorney4vets.com 
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IN THE UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

RICKEY R. MITCHELL :

Appellant,

v. :     Vet. App. No. 18-4 - EAJA

ROBERT L. WILKIE      

Secretary of Veterans Affairs, :

Appellee. :

DECLARATION OF TARA R. GOFFNEY, ESQ.

I, Tara R. Goffney, make the following declaration in support of appellant's

application for an award of attorney fees, costs, and other expenses in connection with the

above-captioned appeal filed with the U.S. Court of Appeals for Veterans Claims.

1. I was the attorney of record for the appellant in the proceedings before the U.S.

Court of Appeals for Veterans Claims.  Exhibit A contains an itemization of services for

which reimbursement is sought.

2.  The statutory $125.00 hourly fee (ie. Equal Access to Justice Act, applicable to

appeals filed after March 29, 1996) should be increased in light of the increase in the cost of

living as demonstrated by the Consumer Price Index.1   Appellant chooses January 2019, the

last published date closest to when the Joint Motion for Remand was entered into, for

1 For attorneys in the New York area, the CPI for urban consumers in the New York-

Northern New Jersey-Long Island was used. The rate was calculated by first determining the

increase in the CPI between March 1996 and January 2019 (65.249 %). That increase was

added to the statutory $125 rate, yielding a rate of $206.56 as of January 2019. 
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calculating the CPI increase. Elcyzyn v. Brown, 7 Vet. App. 170, 181 (1994); 28 U.S.C. §

2412(d)(2)(A)(ii).

3.  Appellants counsel spent a total of ninety-one and four-tenths (91.40) hours on

this matter.  Appellants’s counsel has exercised billing judgment however, and has not

billed the government for a total of eighteen (18) hours expended on behalf of the

appellant.2  The amount of hours excluded from the billing equals approximately twenty

(20%) percent of the total time actually expended by counsel on behalf of the appellant. 

These twenty (20) excluded billable hours do not include more than eighteen and five-tenths

(18.50) additional hours Appellant’s counsel spent on the case which, in the exercise of

billing judgment, were completely removed from the billing.

4.   Applying the rate computed to the time expended by counsel for Appellant for

which reimbursement is sought, seventy-three and four-tenths (73.40) hours, Appellant

seeks a total fee of $15,161.50.

5.  For costs and expenses expended by counsel for appellant, appellant seeks a total

reimbursement of $38.00.  The total of fees and expenses is $ 15,199.50.

2 Appellant is not conceding in any way that these hours are unreasonable.  Rather

the selected entries were marked randomly as a showing of good faith on the issue of

reasonableness.  These marked entry time periods should be substituted to replace any

other unmarked time entries for which there may be objections.
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6. The undersigned states that the information set forth above is true and correct.

Respectfully submitted,

/s/Tara R. Goffney

Tara R. Goffney

Counsel for Appellant, Rickey R. Mitchell

PO 678

Bronx, New York 10469

(718) 515-0700

tgoffney@attorney4vets.com 
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Mitchell, R.

Hours Amount

For professional services rendered 91.40           $18,879.58

Less reduction based on exercise          ( 18.00)       (  $  3,718.08)

of billing judgment

Total Fees  73.40  $15,161.50

Additional Charges

Express Postage           $        38.00

Total Costs $        38.00

_________

Total Amount for this bill $ 15,199.50
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   EXHIBIT “A”
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