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IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

JAMES V. MACALUSH,
Petitioner,

V.
ROBERT L. WILKIE,
Secretary of Veterans Affairs,
Respondent.

Vet. App. No. 18-6759 WRIT

N N N N N N N

SECRETARY’'S RESPONSE TO PETITION FOR EXTRAORDINARY RELIEF
AND COURT ORDER DATED JANUARY 28, 2019
On November 16, 2018, Petitioner, James V. Macalush, pro se, filed a
petition for extraordinary relief in the form of a writ of mandamus (Petition).
Petitioner states that the Department of Veterans Affairs (VA) has failed to act on
his claim for VA disability benefits for malaria and loss of one of his fingers
(compensation claims). See Petition. He also asserts that VA has improperly

reduced his pension (pension claim). See id.
In its Order, the Court directed the Secretary to respond to the Petition.

The Secretary, hereby, responds to the Court's Order. For the reasons
provided below, the Secretary respectfully submits that the Court should dismiss,

in part, and deny, in part, the Petition.
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SUMMARY OF PERTINENT FACTS
Compensation Claims

In an October 2002 rating decision, the VA Philadelphia Regional Office and
Insurance Center (ROIC) granted service connection for amputation of Petitioner’s
right fifth finger distal to distal interphalangeal joint (right finger disability). See
Secretary’s Exhibit A at 1-8. A 0% disability rating was assigned, effective

September 23, 2000. See id.

In February 2003, the Board of Appeals for Veterans’ Claims (BVA), inter
alia, denied Petitioner’s claim of entitliement to service connection for residuals of

malaria. See id. at 9-38.

In July 2016, VA received an “Application for Disability Compensation and
Related Compensation Benefits” for disability benefits for disabilities including

malaria and the right finger. See Secretary’s Exhibit A at 39-43.

In a December 2016 rating decision, a VA Regional Office (RO) determined,
inter alia, that Appellant had not submitted new and material to reopen his
application for service connection for residuals of malaria. See id. at 44-76. The
RO also continued the 0% disability rating for Petitioner’s right finger disability. See

id. The RO notified Petitioner of those determinations. See id. at 44-58.

In September 2017, VA received Appellant’s Notice of Disagreement (NOD)

to the December 2016 rating decision. See id. at 77-78.
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On September 21, 2017, the RO notified Petitioner that it had received his
claim and that it intended to process it promptly, but explained that, due to the
volume of pending claims, further action on Petitioner’s claims could be delayed.
See Secretary’s Exhibit A at 79. The RO also informed Petitioner that it was in the
process of determining whether additional information was needed to support the

claim, and, if so, he would be contacted. See id.

On September 26, 2017, the RO notified Petitioner that it had received his
NOD to the December 2016 decision and advised him of the appeals process. See

id. at 81.

On October 23, 2017, the RO informed Petitioner that it was still working on
his NOD and provided him with information concerning the “Veterans Claims

Assistance Act.” See id. at 86-89.

On July 8, 2018, the RO again advised Petitioner that it was working on his

claim and indicated that it needed additional evidence from him. See id. at 90-93.

In August 2018, Petitioner notified VA that he was electing the Rapid
Appeals Modernization Program (RAMP) review of his claims. See Secretary’s
Exhibit A at 94. By electing to participate in RAMP, Petitioner agreed to withdraw
all eligible pending compensation appeals in their entirety and any associated

hearing requests. See id.

On November 8, 2018, the RO contacted Petitioner and advised him of the

status of his claims. See Secretary’s Exhibit A at 97. Petitioner was told that he
3
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would receive retroactive payment for special monthly pension, that he was service
connected for a fifth right finger amputation which was rated at 0%, and that he
needed to submit new and material evidence to reopen his claim for service

connection for malaria. See id.

Later in November 2018, the RO informed Petitioner that it had received his
August 2018 election to participate in RAMP, that VA had stopped processing the
appeals involving his right fifth finger amputation and residuals of malaria claims,
and that his appeal could no longer be reinstated under the current appeals
process. See Secretary’s Exhibit A at 98-99. The RO also advised Petitioner that
it would review his claims and provide him with a new decision based on the review

option Petitioner had selected. See id.

In November 2018, the Board acknowledged that it had received
correspondence from Petitioner in October 2018 concerning his claims. See id. at
103. The Board explained that in November 2017 VA launched RAMP and that
he had selected that process in August 2018. See id. The Board advised

Petitioner to contact his local RO if he had any questions. See id.

On February 1, 2018, the RO advised Petitioner that it had corrected his
RAMP level of review to the supplemental claim lane. See Secretary’s Exhibit A

at 104-06.

On February 8, 2019, the RO denied Petitioner’s claim for an increased

disability rating for his right finger disability and his claim for service connection for

4
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residuals of malaria. See id. at 107-16. Petitioner was notified of that determination

and was provided his RAMP review rights. See id. at 107-10.
Pension Matter

Petitioner appears to assert that VA has improperly reduced his pension by
$418.00 for approximately 23 months. See Petition. The declaration of Matthew
Wright, the supervisor of the Philadelphia Pension Management Center (PMC),
explains the status of Petitioner’s pension and the actions that have been taken on
Petitioner’'s pension. See Secretary’s Exhibit at B at 1-2. Mr. Wright explained
that the determination of monthly pension rates is based on a projection of a
Veteran’'s expected income and medical expenses. See id at. 1. He added that
Petitioner’s pension rate is based on his countable income from the Social Security
Admininstration (SSA) and his reasonable predictable medical expenses, and that
each year Petitioner submits unreimbursed expenses his pension is recalculated
to reflect his adjusted countable income. See id. Mr. Wright further explained that
since 2013, Petitioner’s submissions and adjustments allowed VA to retroactively
readjust his award to the maximum VA pension rate for the prior year. See id.
Beginning in 2017, Petitioner was receiving a pension rate of $868, which was
based on his income from SSA and a projection of annual medical expenses of
$6380 yearly. See id. It was determined that after processing Petitioner’'s annual
medical expenses for 2016, VA could not continue to project $6380 in annual

medical expenses for 2017, and Petitioner's projected medical expenses were
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reduced to $1380 a year in 2017 which resulted in a monthly pension rate in 2017
of $446.00. See Secretary’s Exhibit B at 1. In April 2017, Petitioner was advised

of the adjustment of his 2017 monthly pension rate. See id. at 1, 3-10.

In July 2017, VA received Petitioner's NOD to the April 2017 reduction. See
id. at 2, 11-14. In March 2018, VA readjusted the April 2017 reduction to reflect
his exact medical expenses for that year. See id. at 2, 14-24. In August 2018,
Petitioner's monthly pension rate for 2017 was increased to $1794 per month. See
id. at 2, 26-32. His award for 2018 was readjusted to the $478 monthly payment
based on a projection of his expenses. See id. at 2, 26. Petitioner was notified of
the August 2018 determinations and was provided his appellate rights. See

Secretary’s Exhibit B at 2, 36-37.

In September 2018, the PMC received Petitioner's NOD to the August 2018
determination concerning his 2018 monthly pension payments. See id. at 2, 39-
49. Based on Petitioner’'s 2018 medical receipts, the PMC readjusted Petitioner’s
2018 pension payments to the maximum payment of $1881.00 in January 2019
and increased his projected award for 2019. See id. at 2, 51-60. Petitioner was
awarded retroactive payment in the amount of $17,658. See id. at 2. Petitioner
was notified of those awards by letter and by telephone. See Secretary’s Exhibit

B at 51-60, 61.
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RESPONSE TO PETITION

In addition to its appellate jurisdiction, the Court has the authority to issue
extraordinary writs necessary in aid of its prospective jurisdiction pursuant to the
All Writs Act, 28 U.S.C. § 1651 (a). See Cox v. West, 149 F.3d 1360, 1363-64
(Fed. Cir. 1998). However, “[tlhe remedy of mandamus is a drastic one, to be
invoked only in extraordinary situations.” Kerr v. United States District Court, 426
U.S. 394, 402, (1976)). Three conditions must be met before a court may issue a
writ of mandamus: (1) The petitioner must lack adequate alternative means to
attain the desired relief, thus ensuring that the writ is not used as a substitute for
the appeals process, (2) the petitioner must demonstrate a clear and indisputable
right to the writ, and (3) the Court must be convinced, given the circumstances,
that the issuance of the writ is warranted. See Cheney v. U.S. Dist. Ct. D. C., 542
U.S. 367, 380-81 (2004); Erspamer v. Derwinski, 1 Vet.App. 3, 9 (1990) (quoting
Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 384, 74 S.Ct. 145, 458, 98

L.Ed. 106 (1953)).

The Secretary submits that the petition should be dismissed, in part, as
discussed below. The Court has adopted the jurisdictional restrictions of the case
or controversy rubric under Article Il of the Constitution of the United States. See
Aronson v. Brown, 7 Vet.App. 153, 155 (1994); Mokal v. Derwinski, 1 Vet.App. 12,

13 (1990). Accordingly, a petition which seeks relief that has been accomplished

7
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should be  dismissed as moot. See  Thomas . Brown,
9 Vet.App. 269, 270 (1996) (per curiam order); Bond v. Derwinski, 2 Vet.App. 376,
377 (1992) (per curiam order) (Court lacks jurisdiction absent a case or
controversy or when once live case or controversy becomes moot);
Mokal, 1 Vet.App. at 15 (Court dismissed portion of petition seeking mandamus

relief because controversy surrounding that portion of petition was moot).

The Court should dismiss the Petition with regard to the compensation
claims.

Petitioner asserts that VA has failed to act on his right finger disability and
residuals of malaria claims. See Petition. The Secretary responds that Petitioner
has not provided a basis for the Court’s issuance of extraordinary relief because
the basis of the Petition on those matters has been satisfied. In a rating decision
dated in February 2019, the RO denied Petitioner’s claim for a compensable
disability rating for his right finger disability and also determined that Petitioner had
not submitted new and material evidence to reopen a claim for service connection
for residuals of malaria. See Secretary’s Exhibitat 111-21. The RO has effectively
remedied these matters, thereby, rendering Petitioner’s request for extraordinary
relief moot. Chandler v. Brown, 10 Vet.App. 175, 177 (per curiam order); Mokal,

1 Vet.App. at 13. Therefore, the Court should dismiss the Petition. Id.
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The Court should deny the Petition as to the pension claim.

As to the pension matter, the Secretary responds that the Court should deny
the Petition because Petitioner has not established a clear and indisputable right
to the writ. See Cheney, 542 U.S. at 380-81. Petitioner asserts that VA
inappropriately reduced his pension. See Petition. The Secretary responds that it
Is not clear as to the date of the action which Petitioner contests. But it appears
that he is challenging the 2017 and 2018 reductions of his monthly pension rates.
As Mr. Wright explained in his declaration, the PMC addressed Petitioner’s
disagreement with the 2017 and 2018 adjustments, restored those payments to
the maximum VA pension rates, and awarded him a retroactive payment of
$17,658. See Secretary’s Exhibit B at 2, 51-60, 61. To the extent that Petitioner is
dissatisfied with the PMC'’s determinations, he should seek appellate review before
the BVA. See 38 U.S.C. § 7105. And if he is dissatisfied with the Board’s
determination he can appeal the matter to the Court. See 38 U.S.C. § 7266(a).
But a writ for extraordinary relief cannot be used to obtain merits relief in lieu of an
appeal to the Board. Cheney, 542 U.S. at 380-81 (a writ cannot be used as a
substitute for an appeal); Heath v. West, 11 Vet.App. 400, 402-03 (1998) (a
claimant may not invoke the Court’s power under the All Writs Act to obtain a merits
decision), aff'd per curiam 215 F.3d 1342 (Fed. Cir. 1999) (table). Petitioner
cannot circumvent the appeals process by seeking judicial review of this matter

through a petition for extraordinary relief in the form of a writ of mandamus. See
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Lamb v. Principi, 284 F.3d 1378, 1384 (Fed. Cir. 2002) (stating that an

extraordinary writ simply cannot be used as a substitute for an appeal).

Petitioner has not provided a basis for the Court’s issuance of extraordinary
relief based on delay.

When delay is alleged as the basis for a petition, “[the overreaching inquiry
in analyzing a claim of unreasonable delay is ‘whether the agency’s delay is so
egregious as to warrant mandamus.” Martin v. O’'Rourke, 891 F.3d at 1338, 1344
(Fed. Cir. 2018) (quoting Telecomms. Research & Action Ctr. v. FCC (“TRAC"),
750 F.2d 70, 79 (D.C. Cir. 1984)). In TRAC, the U.S. Court of Appeals for the D.C.

Circuit identified six factors relevant to that inquiry:

(1) the time agencies take to make decisions must be governed by a
“rule of reason”; (2) where Congress has provided a timetable or other
indication of the speed with which it expects the agency to proceed in
the enabling statute, that statutory scheme may supply content for this
rule of reason; (3) delays that might be reasonable in the sphere of
economic are less tolerable when human health and welfare are at
stake; (4) the court should consider the effect of expediting delayed
action on agency activities of a higher or competing priority; (5) the
court should also take into account the nature and extent of the
interests prejudiced by delay; and (6) the court need not find “any
impropriety lurking behind agency lassitude” in order to hold that
agency action is unreasonably delayed.

750 F.2d at 80 (citations and internal quotations omitted). In Martin, the U.S. Court
of Appeals for the Federal Circuit (Federal Circuit) directed the Court to apply the
foregoing factors when deciding petitions based on allegedly unreasonable delay.

Id.

10
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To the extent that Petitioner has expressed delay in this case, the Secretary
responds that the Court’s issuance of a writ based on the TRAC factors is not
warranted. In TRAC, the Court determined that the test for delay need be applied
when the respondent has acted expeditiously on the petition. See TRAC, 750 F.2d
at 80. As noted, above VA has satisfied the bases of the Petition as to the right
finger and malaria claims. See Secretary’s Exhibit at 23, 24, 28-38; TRAC, 750

F.2d at 80.

As to the pension claim, Petitioner asserts that VA improperly reduced his
pension but does not appear to have asserted any delay regarding this matter.
Also, it appears that the PMC has restored Petitioner's pension rates. See
Secretary’s Exhibit B at 2, 26-32, 51-60. Therefore, consideration of the TRAC

factors is also not warranted. See TRAC, 750 F.2d at 80.
VA provided Petitioner information about his claims.

In its Order, the Court indicated that Petitioner asserts that VA has failed to
respond to various requests. See January 28, 2019, Court Order. The Secretary
notes that Petitioner's comments are not clear, but it appears that he has been
requesting the status of his claims and expressing disagreement with the

disposition of the claims. See Petition.

As to the right finger and malaria claims, the Secretary responds that VA
has communicated with Petitioner about those matters. The Secretary notes that

Petitioner has not provided the specific dates in which he requested information

11
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about his claims. But the record shows that since Petitioner filed a claim for
disability compensation in 2016, VA has advised Petitioner about the status of the
claims. After receiving his NOD on September 19, 2017, VA, on September 21,
2017, informed Petitioner that it had reviewed his claim but explained that further
action on the claim could be delayed due to an overload of pending claims (see
Secretary’s Exhibit A at 79), and on September 26, 2017, VA informed Petitioner
that it had received his NOD (see Secretary’s Exhibit A at 81-83). VA provided
Petitioner more information about his claim in October 2017 (see Secretary’s
Exhibit A at 86-90), July 2018 (see Secretary’s Exhibit A at 90-93), November 2018
(see Secretary’s Exhibit A at 97, 100-02, 103), and February 2019 (see Secretary’s

Exhibit A at 104-110).

As to the pension claim, Mr. Wright indicated that, due to workload
considerations, the PMC had not responded to Petitioner's correspondence
regarding his pension disagreement. See Secretary’s Exhibit B at 2. The
Secretary apologizes to the Court and Petitioner for this omission. But in
November 2018, the VA Regional Office in St. Petersburg contacted Petitioner
about his pension and told him that his claim had been reviewed and that he would
receive retroactive payment for special monthly compensation. See id. at 50. In
January 2019, VA notified Petitioner that his 2017 and 2018 monthly pension
payments had been restored to the maximum payment amounts. See id. at 61-

66, 67.

12
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Based on the foregoing, the Secretary submits that Petitioner has failed to
show the inadequacy of the administrative adjudication and appellate review
process or the need for Court-ordered circumvention of the Board. The All Writs
Act is not a substitute for an administrative appeal. See Bankers Life and Casualty
Co.v. Holland, 346 U.S. 379, 384 (1953). Neither has Petitioner shown that the
potential jurisdiction of the Court would be frustrated. See United States v. Black,
128 U.S. 40, 48 (1888) (The Court should refuse to invoke extraordinary powers
where it is not shown than an official has refused to act at all). In short, Petitioner
has failed to demonstrate a clear and indisputable entitlement to extraordinary

relief, and has not shown that he lacks an administrative remedy
CONCLUSION

For the foregoing reasons, Respondent respectfully urges that the Petitioner
has failed to demonstrate a compelling basis for the issuance of an extraordinary

writ. Therefore, the Petition should be dismissed, in part, and denied, in part.
Respectfully submitted,

JAMES M. BYRNE
General Counsel

MARY ANN FLYNN
Chief Counsel

/sl Kenneth A. Walsh
KENNETH A. WALSH
Deputy Chief Counsel

13
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/s/ Bobbiretta E. Jordan
BOBBIRETTA E. JORDAN
Appellate Attorney

Office of General Counsel (027J)
U.S. Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, D.C. 20420

(202) 632-6955

Attorneys for the Respondent, Secretary of
Veterans Affairs

CERTIFICATE OF SERVICE

On February 26, 2019, a copy of the foregoing was mailed postage prepaid to:

James .V. Macalush
6731 Matt Pledoer Ct.
N. Ft. Myers, FL 33917

| certify under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

/s/Bobbiretta E. Jordan
BOBBIRETTA E. JORDAN
Counsel for Appellee
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EXHIBIT A
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, DEPARTMENT OF VETERANS AFFAIRS

VAROIC PHILADELPHIA
5000 WiSSAHICKON AVE
PO BOX 8079
PHILADELPHIA PA 19101

0OCT 28 2002

: . : : In Reply Refer To:. 3 10/POST/rls
JAMES V MACALUSH e
WALNUTPORT PA 18088

Dear Mr. Macalush:

We made a decision on your claim for service connected compensation received on
September 18, 2000.

This letter tells you what we decided. It includes a copy of our rating decision that gives the
evidence used and reasons for our decision. We have also included information dbout what to do
if you disagree with our decision, and who to contact if you have questions or need assistance.

What Did We Decide?

We denied entitlement to special monthly pension based on the need for aid and attendance.

We determined that the following condition(s) was/were related to your military service. We

granted a 0% evaluation for each disability, however no monetary compensatlon can be
awarded.

Medical Déscription

ampufﬁtjon right 5th finger distai to distal
interphalangeal joint

The law says VA can't pay for disabilities that are less than 10% disabling.
Your monthly paymént will continue unchanged.

‘We have enclosed a copy of your Rating Decision for your review. It provxdcs a detailed
explanation of our decision, the evidence considered and the reasons for our decision. You
can find the decision discussed in the section titled "Decision.”" The evidence we considered
is discussed in the section titled "Eviderice.” The reasons for our decision can be found in the
portion of the rating titled "Reasons for Decision” ot "Reasons and Bases.”

, . £

Exhibit A -Page 1
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2

Macatush, James V

We enclosed @ VA Form 21-8764, "Disability Compensation Award Attachment-Important
Information,” which explains certain factors concerning your benefits.

Are You Entitled To Additional Benefits?

You are entitled o medical care by the VA health care system for any service connected -
disability. You may apply for medical care or treatment at the nearest medical facility. If you
apply in person, present a copy of this letter. If you apply by writing a letter, include your VA
file number and a copy of this letter. '

What You Should Do If You Disagree With Our Decision.

If you do not agree with our decision, you should write and tell us why. You have one year
from the daté of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights
to Appeal Our Decision,” explains your right to appeal.

Do You Have Questions Or Need Assistance?

If you have any questions or need assistance with this claim, please call us at 1-800-827-1000.
If you use a Telecommunications Device for the Deaf (TDD), the number is 1-800- 829-4333

Tf you call, please refer to your VA file [ NI I 1t you write to us, put your full
pame arid VA file number on the letter. Please send all correspondence to the address at the

top of this letter. You can visit our web site at www.va.gov for more information abotit
veterans' benefits.

We sent a copy of this letter to American Legion because you appointed them as your
representative. If you have questions or need assistance, you can also contact thern.

Sincerely yours,

W. CLARK, SR
Veterans Service Center Manager

Email us.at: philiyro.query@vba.va.gov.

Enclosure(s): Rating Decision

VA Form 4107
Vik Foap 24-1104

cc: Aimerican Legion

Exhibit A -Page 2
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DEPART‘\&ENT OF VETERANS AFFAIRS
. YAROIC | :
Post Office Box 8079 -
Philadelphia PA 19101

James V., Macalush
VA File Number
N

Represehted by:
AMERICAN LEGION

Rating Decision
October 28, 2002

 INTRODUCTION

- You are a Korean Conflict Era and Peacetime véteran and served in the US Army from
© September 22, 1954 to August 27, 1957. '

DECISION

1. Service connection for ampnutation right 5th finger distal to distal interphalangeal joint

s granted_ with an -eifaiuation of 0. percent effective September 23, '2000.

2. Entitlement to Spemal monthly penswn babed on thc need for a1d and attendance is

. denied.

EVIDENCE

VA Examination, VAMC Wilkes Barre, dated Aprll 9,2001

VA Form 21-2680, Examination for Housebound Status or Permanent \Ieed for Regular .
Aid and Attendanee, Dr. Rapport, received Octaber 19, 2000
- Replyto request for Service Medicat RCCOI'db dated May 1, 2002

Exhibit A -Page 3
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' REASONS FOR DECISION

1. Service connection for amputation right 5th finger distal to distal interphalangeal -
joint. ' - ' o

" We have granted service connection for amputation right Sth finger distal interphalangeal

joint at 4 O%'evaluétion. A noncompensable evaluation is assigned unless there is -
amputation of the little finger at the proximal interphalangeal joint or proximal thereto.
Service Medical Records are not available due to fire and there are no Surgéon General
reports of this incident. Records received from the 60th Band do not show treatment,

| - complaints or findings re garding amputation of distal intérphalangeal joint, right 5th
finger. Your claim is consistent with the evidence and circumstanices of record and there

is no information showing the injury was incurred before or after military service VA
examination shows that right little finger had an amputation of the distal phalanx. Inthe
absence of any medical records which show the injury having occcwrred while in military
service, as well as the absence of any medical information to show the amputation was .
incurred ‘other than in military service, the Doctrinie of Reasonahle Doubt will apply. The
doctriric s a defined and consistently applied policy of the Department of Veterans
Affairs to administer the law under a broad interpretation, consistent with the facts shown
in every case. If, after careful consideration of all procurable and assembled data, a
reasonable doubt arises regarding service origin, the degree of dlsabﬂzty, or arty Gther
point, such doubt will be resolved in favor of the clalmant

2. Entltlement to Sneclal \Ionthlv Pensmn based on the need for ald and
attendance :

We have denied your claim for special monthly pension, ald and attendance. VA
examination shows_ that you were able to attend the examination alone even though your
son drove you to the hospital. You are not permanently bedridden or visually impaired.
You are capable of managmg your benefit payment and you can protect yourself from: the
hazards and dangers of the daily environment. “You are capable of carrying on with day
to day activities. Physu:al examination showed you to be alert, oriented times 3,
comfortable and not in any distress. You were obese and wel} nourished. Your gait was
normal. Upper extremities had strength, muscle power, coordination and tone within
normal limits. You are able to feed, dress, bathe and attend to toileting on your own.
You indicated you could not shave without assistance.- Lower extremiti es have normal
muscie strength, no contractures or weakness noted. Coordination is fair to normal.
There is no focal senséry deficit over the lower extremities or upper extremities. You
were unable top perform tandem walk. Spine, trunk and neck were normal, without point
tenderness and full range of motion was present. No deformity of the thoracic spine was -
neted and no interfererice with breathing. You were able to walk without assistance,

You indicated that you could walk up to ene block and may use a can or walker to.
prevent falling. You stated that you do not leave the residence for fear of falling. Form

- from Dr. Rapport does not show that you need the assistance of another person to ’

Exhibit A -Page 4
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accomplish the activities of daily living, Aid and attendance may be awarded when the
claimant is blind.in both eyes having visual acuity of 5/200 or less, or has contraction of
the visual field to 5 degrees or less; is a patient in a nursing home because of mental or
physical incapacity; ot, when the evidence shows aid and attendance is required to
perform routine activities of daily living. The routine activities of daily living dre basic
self-care tasks which include such things as the ability to dress or undress one's self, to

- keep one's self ordinarily clean and presentable, ability to feed one's self, the ability to g
attend to the needs of nature, or the ability to protect one's self fr0m the haz.ards or
dangers incident to his or her dﬂil}’ environment. '

RFFERENCEE:

" Title 38 of the Code of Federai Rccrulatlons Pensions, Bonuses and Veterans' Rehef
contains the regulations of the Department of Veterans Affairs which govem entitlement:
to all veteran benefits. For additional information regarding applicable laws-and .
regulations, please consult your local library, or visit us at our web site, www.va.gov. -
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o ' VAROIC _ 10/28/2002
NPME OF VETERAN - | VAFILENUMBER | SOGIALSECLRITY KR . " Poa ' COPY TO
James V. Macalush . ] AMERICAN LEGION '
L ACTIVE DUTY
EOD | mAD |  BRANCH [mmmcrzn OF DISCHARGE
_ LECACY CODES _
ADD'LSVC] COMEAT | SPECIAL TEUTURE EXAM -
CODE CODE | PROV CDE BATE
S0 NOME

JUR!SDICTION: New Claim .Rcccive_d_ 09!183’2000 .

SUBJECT TO COMPENSATION (1 SC)

3156

0% from 09/23/2000

NOT SERVICE CONNECTED/NOT SUBJECT TO COMPENSATION (8.NSC Korean Coaflict,

Not Service Connected, Not Incurred/Caused by Service

Pencetime)
6304 : MALARIA
L5017 GouT.

Not Service CunnéctetL Not IncurredfCaused by Semce

PENSION ENTITLEMENT DECISIONS (2 PT and 3 NOT PT)

SPECIAL MONTHLY PENSION:

" Veteran Entitled to SMP H/B - 10094/60% from 07/03/1999-

‘Not Entitled to A&A

DISABILITIES CONSIDERED FOR PENSION PURPOSES ONLY
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: VAROIC _ _ 3 10/28/2002 .

NAME OF VETERAN - | vakggnumogn | sociad SECURITY NR o ' el . copvio

James V. Macalush - |l - /M | AVERICANLEGION |

5292 "DEGENERATIVE D[SC D!SEASE LUMBAR SP]NE
: ' Pens:on . .
0%

_ 5290.. DEGENERATWE D[SC DISEASE, CERVICAL SPINE . .
Pension :
30%

0433 : DYSTHYMIC DISORDER
' Pension
30% :

5201 RFleUALS RIGHT SHOULDER INJURY
- " Pension
20%

913 DIABETES MELLITUS
ension
20%

- 8l00 HEADACHES
: : Pension
10%

8620 . - PERJPHERAL NEUROPATI—ZY R}GHT LOWER EXTREMIT\'
Pr:nsmn
10%

' -8620_ . PE RIPE{FRAL NEUROPATHY LEFT LOWER EXT REM]TY
: : : Pension
10%

8629 B LEFT LATERAL FEMORAL CUTANEOUS NEUROPATHY, LEFT THIGH.
' ~ Pension
10%
7006 _ MYOCARD]AL [NFARCTION WITH HYPERTENSION AND OCCLUDED
B - CORONARY ARTERY

Pension
100%

COMBINED EVALUATION FOR PEN.S'ION * 100% (Bllatcral factor oF 2.7 Percent for diagnostic
cudcs 8620, 8620, 8629}

- ANCILLARY DECISIONS

Not Entitled to Specially Adapted Housing - -
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' Rn_tmg_ De..c_lSlon ' VAROIC - 10/28/2002
| VAFILENUMBER | SOGIAL SECURITY NR * POA corvTa |

" NAME OF VETERAN

James V. Macalush™

L

AMERICAN LEGION

Mot Entitled to Spgcialf Figme Wdaptation

A

SteveFeidman
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BOARD OF VETERANS' APPEALS
 DEPARTMENT OF VETERANS AFFAIRS

-~ WASHINGTON, DC 20420

N

_JAMES V. MACALUSH

'If’OCKET NO. 99-06 637A ) ‘patE FEB 272003 |

On appeal from the .
Dcpartment of Vctemns Affairs Regionial Office in Phﬂadeiphm Pennsylvama

THE ISSUES
1. 'Ehﬁtlement-to service connection for residuals of malaria.

2. Entitlemnént to an effective date earlier than March 23, 1995 for the g:rant ofa
. permanent and total disability rating for pension purposes. .

' 3.-.Entitlér_r_1'ent to special monthly pension oh account of the need for aid and

_ attendance of another person.

'REPRESENTATION

Appellant répresented by: - The American 'Legion.

ATTORNEY FOR THE BOARD |

R.P. Harris, Counsel
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- TN:TRODUCTION |

- The appellant had active service from September 1954 to August 1957, mcludmg as.-
‘a member assigned overseas to the 6o Army Band, Fort Guhck [Panama] Cana]

- Zone,

sttonca]ly, a December 1995 ratlng dec151on granted a permanent and total
disability rating for pension purposes, effeenve March 23, 1995. This matter caime
_'before the Board of Veeterans’ Appeals (Boatd) on appeal from August 1996 and
May 1997 rating decisions by the Philadelphia, Pennsylvania, Regional Office

© (RQ), which respectively deniied special monthly pension on account of the need for
'. aid and attendance of another nerson or-on account of being permanently e
housebound and denied an effectlve date earlier than March 23, 1993 for the grant
of pensmn beneﬁts

By a Septembet 1999 ratmg deczsmn (by a decision review officer), the RO granted
special monthly pension on account of being permanently housebound, thereby
renderinig that issue moot; and denied special monthly pension based on the need
for aid and attendance of another person. Since special monthly penswn based on
bemg permanently housebound represents a lesser benefit than special monthly

o pension based on' the need for aid and artenda.nee of arother pérson, the latter issue

remains in appellate status. See 38 U. S.CA.§ 1521(d),(¢) (West 1991 & Supp.
-2002). Appellant also appea.led a subsequent 2000 rating decision, which demed
service connection for residials of malaria. In an April 2001 written statement,
 appellant W'ithd'rew' an earlier request for a Board hearing: ACCordingl.y,'the'Board' -
- will render a decision herein on the issues as dehneated on the title page of this
decision. ' '

To the extent additional issues may have been raised, since they hiave not been

 formally adjudicated by the RO, Te the extent there are specific issues for which
appellant desites consideration, he should address that matter specifically with the
RQ. The Board has jurisdiction over the issues on the utle pacre Kellar v. Brown, 6

Vet. App. 157 (1994) :

# S . ’ V]
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FINDINGS OF FACT

1. It has not been shown, by ‘cred'i_ble, competent evide'nee,' that appellant has
residuals of malaria related to service. ' '

2. Private cliniical evidence of record indicates that appellant was appareéntly
: pennanently and totally disabled on or ‘about June 20, 1994, date of i mjurles _
sustained in a fall ata market ' '

3. Appellant $ 1mt1al apphcahon for VA benefits was recewed by the RO March
23, 1995.-

4. In December 1995, the RO granted a permdnent and total disability rating for
pension purposes effective March 23, 1995,

' _. 5 Appellant did n_ot file a specific claim for a retroactive pension award until
September 1996. '

6. Appellant did not have extensive hospitalization or physical or mental disability
50 incapacitating that it prevented him from ftling a disability pension claim within -
a one- month penod aftér that June 20, 1994 fall or prior to March 23,1995.

7. Appel"lant s pnn01pal disabilities are degeneratlve dlscogemc disease of the-
lumbar and cervical spine, dysthymic disorder, residuals of a right shoulder i injury,
- diabetes mellitus, headaches, dizziness, peripheral neuropathy of the lower
extremnities, left thigh lateral femoral cutaneous neuropathy, and myocardlal
infarction with hypertension and coronary artery disease

8. Appellant is not in ehmhonahzed in a nursing home on account of mental or

" physical incapacity, blmd, unable to feed and clothe hlmself bedndden or
. incapable of attending to the wants of nature without dssistance.
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-9, Appellant is able to ambulate freely w1th0ut gait 1mpau‘ment aIthough he has

fear of fallifig. He i 19 able to- engaoe in activities of daﬁy living.

10. VA medical opinion states that appellant was niot psrmanently bedridden; and

that he was .capabl'e of protecting himself from hazards and dan gers in his daily
- environment. That opinien is more persuasive than an earlier privaté medical _
_ oplmon which states, without adequate rationale provided, that appellant requu'ed

~ the daily personal health care services of a skilled provider. h

11. Ttis not as likely as not that appellant is unable to engage in activities of daily
hiving due to his disabilinies, and requijres regular aid and assistance by anothex_‘
person to protect him from hazards or dangers incident to his daily environment.

CONCLUSIONS OF LAW

1. Appeliant does not have residuals of malaria that were incurred in or aggravated |
b? active service, nor fn_ay malara be presu med to have been 50 ihcut‘réd a8
US.C.A. §§ 1101, 1110, 1112, 1113, 1131, 1137, 5107 (West Supp. 2002); 38
C.FR. §§ 3.303, 3.307, 3. 309(b) (2002) Brammer v. Derwinski, 3 Vet App. 223,
225(1992).

2. The crteria for an effective date earlier than March 23, 1995 for a grant of a
permanent and total disability rating for pension purposes have not been met. 38
US.C.A. §§ 5107, 5§10, 5111 (West Supp. 2002); 38 C.ER. §§ 3.31,3.151,3.400
(2002). '

" 3. The criteria for erititlement to special monthly pension based on the nf_zéd: for

regular aid and attendance of another petson have not been met. 38 U.S.C.A.
| §§ 1502, 1521,,5107 (West Supp. 2002); 38 C.F.R. §§ 3.351,3.352 (2002).
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REASONS AND BASES FOR FINDINGS AND CONCLUSIONS

There has been a significant change in the law during the pendency of this appeal.
On November 9, 2000, the Veterans Claims Assistance Act of 2000, Pub. L. No.
106-475, 114 Stat. 2096 (2000), as codified at 38 U.S.C.A. § 5100 et. seq. (West
Supp. 2002) became law. This law redefines the obligations of VA with respect to
the duty to assist and includes an enhanced duty to notify a claimant as to the
“information and evidence necessary to siithstantiate a claim for VA benefits. There
have also been final regulations promulgated to implement the new law. See 66
Fed. Reg, 45,620-32 (August 29, 2001) (codified at 38 C.F.R. §§ 3.102, 3.156(a},
3.159, and 3.326 (2002)). This change in the law is potentially applicable to all
¢laims filed on or after the date of eractment of the Veterans Claims Assistance Act
of 2000, or filed before the date of enactment and not yet final as of that date.
38 U.S.C.A. § 5100 et. seq. (West Supp 2002); see aiso Karnas'v. Derwinski, 1 Vet.
App. 308 (1991). ’ '

However, recent decisions rendered by the United States Court of Appeals for the

- Federa} Circuit have held that Section 3 of the Veterans Claims Assistance Actof
2000, dealing with notice and duty to assist requirements, does not apply
retroactively to any claim filed prior to the date of enactment of that Act and not
final as of that date. See Dyment v. Principi, 287 F.3d 1377 (Fed. Cir. 2002) and
Bernkiau v. Principi, 291 F.3d 795 (Fed. Cir. 2002). Thus, since appellant’s claims
at issue were not final on November 9, 2000, it appears that Section 3 of the -
Veterans Claims Assistance Act of 2000, dealing with notice and duty to assist
requirements, may not be applicable here.

Even assuming arguendo, that Section 3 of the Veterans Claims Assistance Act of
2000 is applicable in the instant appeal, after reviewing the record, the Board is
satisfied that all relevant facts have been properly developed. Although the
mﬁjc‘nrity of appellant’s service medical records were apparently destroyed in a fire
at the National Personnel Records Center (NPRC) in the 1970°s, in 1993 NPRC
atte'mpted records reconstruction and did locate and provide the RO a copy of a
June 1957 service separation examination report. The RO has subsequently sought
» ' .

-5-
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eppell'ant'.’-s additional service medical records on numérous occasions to no avail
and although NPRC’s search of alternative sources prodneed certain 1956 military -
' 'mommg reports, these provide no pertinent information: Additionally, appeliant
has submitted numerous post- serv1ee private medical records and VA exammatlons
in May 1999 and April 2001 were conducted He was informed of the last
exanunatlon by mating action of October 2002. None of the oredlblc competent
evidence of record confirms that appellant has any residuals of malana related to
service; and August and Septernber 1998 pnvato and VA ma]ana Smears were
. spe01ﬂca11y noted to be negative,

With respect to the issue of an effective date eatlier than March 23, 1995 for the
grant of pension benefits, the evidentiary record includes an application for VA
disability benefits form dated in March 1994 but stamped as received by VA on
March 23,1995 numerous Writ"ten sta‘;eme_ots and other documentaxy evide_nce that N
appel'laot has submitted; and numerous private medical records dated prior and
subsequent to that date in question: The cvidentiary record adequately sets forth

| information as to the date appellant initially filed for VA disability benefits and the
circumstances pertamlng to his health prior to March 23 1995 to the éxtent it may

' have affected his ablhty to file. ' '

With respect to the issue of special monthly pension based on the need for aid and .
attehdance of anotber person, appellaot has submitted private medical statements in -
support of his claim. Additionally, appellant was afforded appropriate VA
exammatlons that prowde a sufficiently detailed and comprehensive picture of the
“extent and severlty of his pnnc:1pa1 disabilities, and adcquately document the degree -
to which these impact upon his overali personal functioning.

Additioﬂa'll-y, apjjel'la‘nt was issUed‘ September. 1996, Apr_il- 1999, and October 2000
Statements of the CaSe and a September 1999 Supplemental Statement of the Case
_onthe appellate issues, which. included relevant laws and regulations, discussion of
relevant clinical and documentdry evidence, and a detailed explanation of the

rationale for the advetse decisions. Additionally, in a March 2001 letter, the RO
requested appellant, in part, t6 provide any clinical records or service medical -

#

_6-
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records in his Ijossessi()n to substantiate his malaria service connection claim; and
informed him that the ciirrent evidentiary record did not show that he has “active
malaria or indications that you actually had it in the past.” [ a November 2001

~ Report of Contact form, it was reported that appeliant did not have any other
medical evidence to submzf on the claims in question. Fmally, the contents of the

B Iast physical examination were set forth in an October 2002 ratmg action which was
prowded to the veteran. Furthermoré, appeHant’s representatwe has subrmtted
addxtlona.l argument with respect to the appellate 1Ssues.

The evi dentiary record includés available sar‘vice medieal' re¢ords, p'ri'Vate and VA
‘clinical records, appropriate VA examinations, and certain application forms and
other information pertaining to the appellate issues. It does not appear that o
appellant has informed the VA of the existence of any other specific, competént
available eviderice that should be obtained or other necessary dev.elopment that
should be rendered in his appeal. The Board concludes it may proceed, as all
- evidence has beén received to the extent of its a-vailabili_ty, without regard to more
specific notice as to which party eould or should obtain which evidence. See
- Quartuccio v. Principi, 16 Vet. App. 183 (2002). Ttis the Board’s opinion that
there is no indication that othér existing'¢vidénce should be obtained and that the
duty to assist as‘contemplated by applicable provisions, including the Veterans
Claims Assistance Act of 2000 to the exfent it. may apply, has been satisfied under
-the elrcumstances with respcct to the issucs on appcal

L Service Connection for Residuals of Malaria

In deciding the service connection appellate fssﬁe, the Board will consider
applicable statutory and regulatory provisions, including the following’

Service connection for VA disability compensation purposes may be awarded for

disability resulting ﬁ'om discase or injury incurred in or aggravated by active
service. 38 US.C.A. §§ 1110, 1131,

Exhibit A -Page 15



- Case: 18-6759 Page: 33 0of 201  Filed: 02/26/2019

IN THE APPEAL.QF " o -

JAMES V. MACALUSH

Where a veteran served contiuously for ninety (90) days ot more during a period
of war or during peacetime service after December 31, 1946, and malaria becomes
‘manifest to a degree of 10 percent within one year from date of termination of such

- setvice, such disease shall be pr-:sumed to have been incurred in service, even '
though there is o evidence of such disease dunng the penod ofservice. This -

- presumption is rebuttable by affirmative evidence to the contrary. 38 U.S.CA.

-'§§ 1101 ’1112 1113, 1137; 38 C.FR. §§ 3.307, 3309 '

In perl_:ii_’lent part, for the showing of chronic disease in _'scr'V_ic'e, there are required a
' ‘combination of marifestations suf-ﬁt':_ien'_t' to identify the disease eritity, and sufficient
observation to establish chronicity at the time, as distiiguished from merely isolated -
findings or diagnoses including the wotd “Chronic.™ Continuity of _'
symptomatology is required only where the condition noted dﬁring- service (or in the
presuinptive period) is net, in fact, shown to be chronic, or where the diagriosis of -
chronicity may legitimately be questioned. 'When the fact of chronicity in service is
riot adequately supported, then a showing of continuity after discharge is required to
support the claim. 38 CF.R.§3.303(5). Service connection may be granted for |
any disease diagnosed after discharge, when all the evidence, including that
- pertinent to service, establishes that the disease was incurred in service. 38C.FR. .
§ 3.303(d). -

In Pond v. West,.12 Vet, App. 341, 346 (1999), the United States Court of Appeals
for Veterans Claims (Court) held that “[g]enerally, to prove sewicc-_connecﬁon, a
claimant must submit (1) medical evidence of a current disability, (2) medical |
evidence, "or in certain circumstances lay testimony, of in-sef\dce incurrence er
~aggravation of an injury or disease, and (3) medical ev1dence of a nexus betv. ten

~ the current disability and the in-service dlseaSe or injury.” '

Appellant coritends that during sewice, he c",ontracted malaria in the Panama Canal
Zone. Signiﬁc’:anﬂy-, appellant does not assert that he received medical treatment for -
“malaria in service or proximate thereto. Appellant’s scrvice record DD-214 form
‘does indicate that he served as an Army bandmember in the Panama Canal Zone

during the mid-1950°s. However, even assuming that malaria is endemic to such
: . . T2 ’ )

-8.
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" tropical area, the evidentiary record is devoid of any credible, cotpetent clinical
evidence indicating that he has'r.esidu'als of malaria related to se_rv_'ice .

Alfhoit'gh the maj'or.ity of -app‘cl}_ant’.s service medical records were apparently -
destroyed in a fire at NPRC in the 1970’s, in 1993 NPRC attempted records
reconstruction and did locate and provide the RO 'a copy of a June 1957 service

separation examination report. The June 1957 service separation exaniination
report, Which did not include any complaints, fi ndings, dfa};{noses or history

. pertaining to ma!ar:a is of substant1al probatwe value, since it is 4n ob_]ectwe

detailed record of appellant s health status at time of service d1scharge His
témperature was 98 degrees and not indicative of any fever on that éxarnination.
Military “moming reports” imention appellant but do not provide any relevant
evidénce on this appellate lssue '

It i_s also significant that malaria was not alleged in _appelléut"s March 1995 initial
application for VA disability benefits not in numerous private and VA clinical
recoids and examinations dated in the 1980%s and 1990°s prior to April 1998,
approximately three decddes after service, when appellant initially alleged having

contracted in-sérvice malaria. None of these post-service medical records included
any clinical fmdmgs of fever or associated complamts of chills or fever or history |
thereof. For example, a private clinical record dated i in October 19 86 and an
October-Noveniber 1995 VA examination réport noted that appellant’s témperature,
was 98.6 and 98.4, respectively. Diagrioses included possible diabetes on that VA

- -examination. . Private clinical records dated in 1996 indicated that appéllant was
diabetic. In a May 1998 written statemcent, appellant stated that malafais
charédcterized by recurrent episodes of chills, fever, headaches, anemis, and muscle o
 ache; that “I must have gotten bitten by a'mbs_q_uito while in Panama”; that “I’ve
had this for years™; and that just the other night, he had had chills and muscle ache
carrying two large trash cans to the end of his dnveway, which resolved after a
couple hours. '

A substantial negative piece of evidence is an August 1998 private laboratory study
malaria smear result, which was negative for any blood/tissue parasites. On May

i : : . - ) -

_9;'_
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1999 V A examination, a history of sweatirig and fatigue episodes in 1994 and
negative August and September 1998 hprivate and VA malania smears were noted.
The exarminér stated that review of appellant’s medical records did not indicate any
clear documentation of any unusual infectious, immune, and nutritional disability;

~ and that appeliant had no documented fever welght loss, aniorexia, or unusual skin
rash. Clinically, his temperature was 98.6 degrees. Malana was neither chmcally
reported nor diagnosed on. that examination.

In a March 2000 written staltemenr_, a private physician “D.M.R., M.D.” (hereinafter
referred to as “Dr. R.”); repotted that appél_la_nt “suffers from recurrent episodes of
' rigors, presumed secondary to'malaria, for which he is under the treatment of Dr.
G ,an Infectious Disease spec{aiist.” In a May 2000 written statement, “Dr. R.”
reported that he had treated appellant for a “myriad” of health coniplaints since

: 1994 that appellant had 2 hlstory of malaria; and that he was under the care of _

“approximately 120 physicians.” An Oc¢tober 2000 examination report, apparcntly _

conducted by “Dr R.”,did not include a malaria diagnosis.

In April 2001, appellant sﬁ'bmiﬁed' a Séptember_. 1998 written statement from “Dr.
G__ " addressed to “Dr. R.” In that statement, “Dr. G___ " reported that appellant

“complained of “fever 6f many years’ duration.... [Appellant] states that his fever
started right after he left the Army in 1957. He was not taking malaria 'prophyl_a'xis
while in Panama.” Clinically, appellant was afebrile and there was no

- lymphadenopathy, abdominal organomegaly/masses, signs of peripheral

emboliz',étion of the skin jaundice or other pertinént symptoms. The impression

- was “FUO” [fever of undetermined origin]. The physician remarked that FUO
“brings up an extensive differential diagnosis included in the top of the 11st malaria,
which I could find to fit quite perfectly in this p1cture. Also, other recurrent
illnesses over many years as in chrorﬁg: brucellosis or borreliosis. ... Other

.infectious process: SBE of occult abscess or undefined infectious fossa would be
less likely since [appellant]’s fever has carried on for so many years.” He stated

“that appellant would be provided malaria smears “to help us to pin down better his

diagnosis”; and that “l would like to try him empmcally on anti-malana |

medication.” _

» - F
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Exhibit A -Page 18



Case: 18-6759 Page: 36 of 201  Filed: 02/26/2019

INTHE APPEALOF @ —

JAMES V. MACALUSH

On April 2001 VA examination, appellant alleged having “developed rigor and
sweating during his Panama service; severe rigor ten years ago with chills and
“sweafs; and that a private physician had prescribed hydroxychloroquine treatments.
The examiner stated that review of appellant’s medical records revealed negative -
malarial smears, hepatitis profiles, and 2 normal serum laboratory study. The
examiner also remarked that alihoﬁgh appellant stated that a private physician had

| diagriosed malaria, “[t]he exact date of the diagnosis could not be detertnined from
the review of [appellant’s] old records.” After clinical evaluation, the examiner
stated that there was no current infectious etiology that could be ascertained.
Clinically, appellant’s temperature was 98.4 degrees. Diagnoses included “history
of malaria, as per patient. Documentation from his private physician and malarial

 smears are still pending.”

" The Court, in Brammer v. Derwinski, 3 Vet. App. 223, 225 (1992), held that,
referring to the veteran in that case: '

He apparently is of the belief that he is entitled to some
sort of benefit simply because he had a disease or injury
while on active service. That, of course, is mistaken.
Congress specifically limits entitlement for service-
connected disease or injury to cases where such
incidents have resulted in a disability. See 38 U.S.C.

§ 1110 (formerly § 310). In the absence of proof of a
present disability there can be no valid claim. Our
perusal of the record in this case shows no claim of or -
proof of present disability. Rabideau v. Derwinski, 2
Vet. App. 141, 143-44 (1992). '

- Appellant has not submitted any competent evidence that indicates that he currently
has residuals of malaria or that residuals of malaria are related to service. Although
in the 1990°s, approximately three decades after service, appeltant imtially alleged

contracting malaria during his 1950"s Panama service period, malaria smears in
’ ,

<11 -
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1998 did not confirm the presence of any malarial parasites, nor does the

evidentiary record include any clinical evidence confirming malarial infection.
Rather, a private infectious disease specialist clearly stated that based upon |

. appellant’s history of in-sérvice malaria with subsequent “fever of many years”
duration”, thé differential diagnoses for appellant’s “fever of unknown origin”

| in¢lude malaria, for which anti-malarial medication was er:npin'cc_illy prescribed.
However, appellant’s p'ost'—s"erv'ice_ hi_story.-of in—-éer-vfée malaria with subsequent |
“fever of many years’ duration” is entirely unsubstantiated and appeats in conflict -
~ ‘with the June 1957 service separation exarnination repoft, which did not 1nc}ude any
complaints, findings, or dlagnoses pertaining to malarla or even a history of
malarial infection; the negative post-service malaria smears; and the absence of
fever recorded in the 1980°s and 1990’s clinical records: '

Appellant has not presented any credible, competent evidence confirming that
régiduals of malaria are presently manifested and related to his active service.
Appellant’s post-service allegation of in. service malaria is simply not substantiated
by the actua! service separation examination record or any other objective source.
- As the Coust has stated in Smith v. Derwinski, 1 Vet. App. 235,237 (1991), -
“[dletermination of credibility is a function for the BVA.” Even assuming that an
unsubstantiated medical history of in-service malaria was recorded by a physician
decades after service, uncnhanced by any additional medical comment, that _'
recorded history docs niot constitute “competent medical evidence.” See LeShore v,
Brown 8 Vet. App 406 (1995) A bare transcription of a lay history is not _
" transformed iiito “compétént medical evidenice” merely because the transcriber -
ha_'ppcns to be a medical professional. The Board is cognizant of decisions by the
Coutt holding that a medi¢al opinion based on an inaccurate factu al premise has no
probative value. See Reonal v. Brown,'S Vet. App. 458 (1993), Therefore, since -
the private physician’s differential diagnoses that apparently includes malaria was
based upon appellant’s unsubstantiated medical history of in-service malaria with -
."sub'sei]u'eri-t fever, the Board assigns that private medical evidence no probative
value with réspéct to the malaria service comnection appellate issue.

- .12*._

Exhibit A -Page 20



Case: 18-6759 Page: 38 _of 201  Filed: 02/26/2019

vuearscor ®

JAMES V. MACALUSH

The Board concludes that the credible, competent evidence, does not confirm that -
* ‘malaria was contractcd during service or that any resxdual malana disability resulted
and is presently manifested. As $uch, thete 1s no malaria disability to service
.¢onriect. Brammer. Appellant isnot competent to offer medical opinion or

- diagriosis.. Se¢ Espiritu v. Derwinski, 2 Vet. App. 492, 494 (1991).

Since the preponderance of the evidence is against allowance of this appellate issue,
the benefit-of-the-doubt doctrine is inappli’cablg, for the aforestated reasons.

I An Earlier Effective Date for Pension Benefits, Prior to Mafch 2-3., 1995

' 'Appellant conténds, in part, that the effective date for the pcnsxon benefits award
should be back to March 1994, 6n the grounds that a penswn claim was filed on that.
- date. '

A VA Form 21- 52.6 titled “Veteran's Application' for Compensation or Pension”,
was stamped as received by VA on March 23, 1995 (and March 29, 1995). In said
apphcatlon form, appellant reported that he had not previously filed a clairi for any

benefit with VA, that he had sustained a right shoulder tear, cervical disc
_hcrmahonfbulge and left thigh bummg/numbness on June 20, 1994; that he had last
worked on June 20, 1994; and that he was hospltahzed on Au_gust 15, 1994. That

- form also included certain financial expenses and other information. At the bottom -

of said form was his signatire; which appeared next to a box, in Wthh was written
“3/6/94” under the words * datc szcrned ?

An April 1995 RO letter informed appellant that his c_-lairh for pension benefits had
“been denied; and explained that his family income exceeded the pension income

~ limit; andthat he could submit additional inancial evidence. In response to that

' letter, appeliant submitteéd written correspondence and 1994-1995 medical experise
reports. It is of substantial import that in an August 1995 letter sent to the RO,
appellant stated:“{a]s you know, I first put an application in on March 1% 1995, and,
I.h"j'wé been getting all kinds of requests for additional i'nf;on'nati_on‘ needed....” . -

- 13-
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After October-November 1995 VA examinations were conducted, a December 1995
rating decision granted pension, effective March 23, 1995. Notice of said rating
decision was sent appellant in February 1996, informing him that the pension

~ benefits were payable as of April 1, 1995. Parenthetically, under 38 US.C.A. .

§ 5111 and 38 C.F.R. § 3.31, actual payment of monetary benefits based on an
award of a permanent and total rating for pension purposes may not be made to an
individua! for any period before the first day of the calendar month following the

.- month in which the award became effective. '

A November 29, 1994 Social Security Administration (SSA) Supplemental Security |
Income Notice of Planned Action form, received by VA in December 1995, stated

that as of January 1, 1995, appellant’s payments would be discontinued; and thatthe

type of eligibility was “individnal-disabled.”

Privaté clinical records dated from 1983 to Octaber 1.995, were recelved by VA 1in
Decermber 1995 and February 1996. A June 20, 1994 private emergency room

clinical record indicated that appellant arrived limping.. He complained of back and
left knee pain from a fall approximately 50 minutes earlier. X-rays of the lumbar
spine and left knee wete negative, except for lumbar spine straightening “probably

" due to muscle spasm and minimal early degenerative spurring.” The diagnos_is was -
left knee sprain and back strain due to as fall; and appellant was discharged on
Toradol with the advice to seek orthopedic/podiatric treatment. July 1994 MRI
studies of the cervical and lumbar spine and right shoulder were interpreted as
showing degenerative changes, lumbar disc bulging, 2 (3-C4 disc hemiation, and
right shoulder tendonitis with partial tendon thickness tear. August 1994
electromyographic/nerve conduction velocity tests were essentially negative.
October 1994 electromyographic/nerve conduction velocity tests were interpreted as
consistent with mild generalized polyneuropathy, with etiologies that would include
diabetes. An October 1995 private medical statement reported that appellant was
being treated for a right shoulder rotator cuff problem; that he was currently unable
to engage in any occupation for which he was qu‘aliﬁe‘d by reason of traimng,

experience, or education; and that this was expected to be a permanent disability.
. rd
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~ Inan August 1994 private physician’s.-wﬁtten. statement, received by VA in

" Febmarv 1996, appcllant’s chancés of returning to his previous job as a_prison chef o

were considered 50 percent if he had right shoulder surgery. August 1994 chinical =
records indicated that appeliant was not working; that he was alért and onented; that -
- he reported ihdépcnd(-:‘ncc-i_n 4ll activities of daily living and was able to drive; and

that he was right-handed. In mid-August 1994, appellant underwent right shoulder
acromioplasty and rotator cuff repair with no complications reported. A Séptembér
. 1994 private physician’s written statement reported that after appella_ni’_s August

right shoulder surgery, he was seen shortly afterwards physically implsoi/'éd' but

- extremely depressed about being unable to pursue his job; that with medication, he
was less depressed; that he continued to have physical therapy for his shoulder; that
during evaluation for right shoulder surgery, borderline diahetes mellitus had been B
detected; and that a certain degree of post-traumatic _étres_s disorder was suspected,
in addition to his physical complaints,’

1In a March 1996 letter sent to the RO, appellant stated that he had “made my initial
~ application for this benefit in March of 1994” and that at that time, “you asked me
- on many occasions to subriit all my medical bills...which I submitted to you pér .
your request.” ' ' |

In a September 1996 Ietter sent to the RO, dppelldnt alleged that his * ongmal _
application” had been comp%eted at the Office of the Governor, Veterans Outreach '
and Assistance Center, in Pottstown, Pennsylvania; and that pension entitlement
should be tetroactive to the date “I 1** made application to this office listed above.”

Inal anuafy 1997 letter received by the RO the folldwing month, appellant

' requested “rétroactive paid bills (year 1994) & retroactive payment.” In-this
staternert, he described his June 20, 1994 injury; and stated that his m1t1a2 medical
appointment was on June 23" 9 for the purpose of obtaining a knee brace.

A May 1997 ratmg deczsxon denied an effective date earlier than March 23, 1995
for the grant of penswn beriefits.

Fa
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A June 1997 written statemént from a private physician stated that it had been
prepared at appellant’s request “in sipport of his claim for bencfits addressing the
extent of his disability during the period extending from 6-20-94 through 3-29-95.” |
It was explamed that during that period, appellant was “undergoing extensive -
workup with aggresswe physical thera-py and multiple specialists referrals and
“surgical procedures. 1t is, also, documented that he was emotionally dJstraught,
unable to sleep, and required sedatives, as well as anti'fqiepressari_t treatment. He
was severely debilitated with extreme pain and clearly this could have hampered his
~ ability to file for benefits and conduct his own personal affairs.” -

According to legal documents dated i Septetnber 1995 and received by VA in

Augiist 1997, inc'lﬁding a final pre-trial order prepared by appellant’s attorney, on
June 20, 1994 appellant reportedly slipped on a wet floot in a market; that he -
attempted to brace his fall by reaching for the freezer unit; thiat he landed on the
linoleum floor on his knee; that he lifted himself from the floor and then left the
store; that he began medical treatment for his i 1n_]_ur1e5 on the day h(; fell, thatasa
result of the fal}, he sustained a torn right rotator cuff, torn left leg ligament, left calf
and ankle injuries, injuries to the back and neck, heriated discs, a burst blood
vessel, and bruises/contusions ; that he required right shoulder surgery; that he
tequired physical therapy sessions several times a week; and that he was
permanently disabled as a tesult of said injunes. . o

In Deceber 1998, appellant submitted a March 1, 1995 letter from a Veterans
Outreach and Assistance Center regional representative. In that letter, the -
representative advised appellant to complete enclosed forms; including g ¥4 Form
21-526, and VA Form 21-22 titled “Appointment of Veterans Service Organization
as Claimant’s Representative”; and that on completion of all forms, appellant
~'should return the forms to *“our ofﬁce forreview. We will then review them and
forward them to the VA for you.”

Except as otherwise prov1ded the effcctwe date of an award of pensnon based on an
-ongmal claim, 4 claim reopened after final disallowance,...will be the date of

.16 -
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teceipt of the claim or the date entitlement arose, whichever is the later. 38
U.S.C.A §5110; 38 C.F.R. § 3.400.

Based on the overwhelmingly negative evidentiary record on the question as to
what date a pension claim was initially filed with VA, the Board finds that appellant -
filed an initial application for pension with VA no earlier than March 23, 1995.
Although appellant apparently dated the application form March 9, 1994, this was
clearly a clerical mistake and 1995 was the year intended, since by appellant’s own
August 1995 written admission, he filed the application in March 1995; the
application form itself stated that no previous application for VA benefits had been

filed by appellant; the application form itseif stated that the entitlément to benefits
was based on June 1994 injunies (which could not logacally have been claimed if the
application had been filed in March 1994); the application form itsclf was stamped
as received by VA on or after March 23, 1995; and the March 1, 1995 letter from
his service organization representative advising appellant to complete 2 VA Form
21-526 and retumn it so that the service organization representative could submit it
to VA is consistent with the other evidence of filing said application with VA in
March 1995, Further he reports in that document that he was hoépitalized in August
1994, further suggesting that the form was filed in March 1995. It should be added
that appellant’s service organization representative is not an agent of, or part of|, the
VA, and that date of actual filing with the VA of said application for pension
benefits is the determining factor in this effective date matter. See also 38 C.F.R.

§ 20.3 (2002); and Bell v. Derwinski, 2 Vet. App. 611 (1992) (constructive receipt
applies only to VA records).

It should also be pointed out that there aré no VA clinical records dated prior to that
March 23, 1995 date of claim. Additionally, although certain private medical |
records are dated prior to that March 23, 1995 date of claim, and were received afier
that date, none of these private medical records may be considered an “informal”
claim for pension as to warrant an earlier effective date, since a “formal” claim for
VA benefits had not been filed earlier than that March 23, 1995 date in question.
See 38 CF.R. § 3.157 (2002). Parenthetically, date of receipt by VA of private

-
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medical records not date treatrnent was rendered, constitutes date of an “informal”
clalm even lf a “formal” claim had been filed. Id.

Thus, the March 23, 1995 efféctive daté assigned by the RO is proper, since the date -
of receipt of the claim was later than the date entitlement arose. 38 US.CA
§5110; 38 CER. §3.400. |

Appeli'a:_nt also_cbntcnds,_ in essence, that after he sustained injuries from a June
" 1994 fall on a wet floor in a market, causing him to become peﬁnanehtly and totally
disabled, such disabilities rendered him incapacitated and delayed him from filing a
disability pension claim. ‘He Speciﬁcai'Iy alludes to factors including dizziness from
his medications, pam traveling to nuImerois physicians for treatment and tests,
-undergomg one operation,; and wearing a neck brace as delaymg him from ﬁimg a
peﬂSIOl‘l apphcatlon

I, With_iri one year from the date on which the veteran became permanently and -
totally disabled, the veteran files a claim for a retroactive award and establishes that
a physical or mental disability, which was not the result of the veteran’s own willful
misconduct, was so incapacitating that it prevented him or her from filing a

 disability pension claim for at least the first 30 days -i_mmediatély following the date
on which the veteran became permanently and totally disabled, the disability
pension award may be effective from the date of recelpt of claim or the date on

‘which the veteran became permanently and totally disabled, whichever is to the .
advantage of the veteran. While rating board Judgment must be applied to the facts

- and circumstances of each case, extensive hospitalization will generally qualify as
sufficiently mcapacnatmg to have prevented the filing of a claim. 38 C. F R

§3. 400('3)(1)(11)(3)

A pension award may not be effective prior to thé date of receipt of the pension
claim unless the véteran specifically claims entitlement to retroactive benefits. The -
claim for retroactivity may be filed separately or included in the claim for disability
pension, but it must be récei\{ed-by VA within one year from the date on which the

* veteran became permarnently and totally disabled. 38 CF.R. § 3.151(b). |

”,
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"I'he Court has hcld that a pen51on award may be effectve earher than the date of
receipt-of the ¢laim resulting in an award only if: (1) the veteran specifically claimns
entitlement to Tetroactive benefits separately or together with the claim for disability
~ pension, and the claim for retroactive benefits is received by VA within one year
from the date on which the veteran became permanently and totally disabled; (2) for
¢laims received on or after October 1, 1984, the disability 15 not the result of the |
“ veteran’s own willful misconduct; and (3) the disability is so incapacitating that it
prevented him or her from filing a disability pension claim for at least the first 30

" days immediately following the date on which the veteran became permanently and
- totally disable’d. See Tetro v. Gober, _14 Vet. _App. 100, 105 (2000). ’

In this case, appeilant arguably became totally and permanenzly disabled onor - -
~ about June 1994, at the time he sustairied injuries in a fall and ceased working. He
initially filed for VA pension benefits on March 23, 1995, Under the law, unless -
appellant’s disability was so ihcapacitatij_lg'that it prevented him from filing a -
disability pension claim for at least the first 30 days immediately following the date
‘on which he became penﬁanenﬂy and tota-l‘ly disabled, the March 23, 1995 date,

. date of claim, is cdntr-.ol_i;ing.' However, the evidentiary record does‘_.not substantiate
his allegation that he was so disabled that it prevented him from filing a pension
¢laim prior to the March 23, 1995 date. The evidentiary record clearly reveals that
appellant’s orthopedic treatment for his fall-related injuries did not require

' “é;xtensive*’ hospitalization; that after the June 20, 1994 fali, he did not require
immediate medical tréatment and was able to walk into an emergency room later
that same day wbere left knee and back sprain/strain was diagnosed and

- hospitalization was not required; that in a January 1997 letter, appellant divulged

 that after his June 20, 1994 injury, his initial medical appointment was three days |

later; that his subsequent medical treatment primarily involved office visits to
physmans and physical therapists; that although August 1994 clinical records
indicated that appellant was not working, he was alert and oriented and reportedly

~ was able to engage independently in all activities of daily living; that the only
* hospitalization of record was in August 1994 for a right shoulder surgical

procedure, which was not shown to result 1N Serious complications or extensive
. > CL i # :
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' CODV&IGbCGUCC and that none of the medical records indicated that appellant was
mcapaultated” by reason of physical or mental disabilities prior to the March 23
11995 date in questioni. Although the Board has considered a June 1997 private
‘medical statement, which opined that during the period in quéstion, appellant was
distraught, “debilitated”, and preoccupied with his medical treatments and that tbis
““could have hampered his ability to file for benefits™, this medical statement
appears speculatwe does riot it fact indicate that dppellant was mentally or
physically unable to file a claim’ priorto the March 23, 1995 date in qucstlon and 1 is
assigned very numma] if any, probatwe value - =

A_.l'térnzitivel '_y,- the evidenti ary record docs 'n_ot-rev_fealﬁ that the Veteran s'pec'z‘ﬁcdl'fy :
claimed entitlement to rétroactive bénefits separately or tOgether with the elaim. for
disability pension or filed the claim for retroactive benefits with VA within one year
from the date on whicb the veteran becarie permariently and totally dlSabled
Although appellant submitted medical éxpense items including June 1994 treatment
and mentioned in his March 1995 pension claim application the June 1994 date of
. injuries, he did not expressly request retroactive pension benefits until Scptcmbcr
1996 or February 1997, more than one year from the date on which the veteran- _
arguably betarie pernianently and totaliy disabled. See appcliant’s Scptember 1996
written statement and a January 1997 written statement, received by VA the |
- followmg month '

Accordmoly, under the apphcablc law, the Mareb 23, 1995 effective date a351gned
. by the RO for pension benefits i is controllmg, since that was date of receipt of his
claim. In‘short, the exception for entitlement to tetroactive benefits prior to date of
claim has not been met, since the evidentiary record is overwhelmingly negatWe

- and does not indicate that appellant was mentally or physically.unable to file a -

_ claim pl'lOl' to thc March 23 1995 date in question.

£20-
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B 11L. Special Monthly Pension - Aid and A’.ttendahoe

As reflected it a recent October 2002 rating decision shéet, service connection is in
 effect for amputation of the right 5% ﬁnger'distzﬂ to the distal interphalangeal joint;
and appellant s principal disabilities, for which service connection is not in effect
 are degenerative discogenic disease of the lumbar and cervical spine, dysthymlc '
* disorder, residuals of a right shoulder injury, diabetes mellitus, headaches, _
peﬁpher“al ncuropathy of the lower extremities, Teﬁ thigh Iatefal femoral cutaneous
" neuropathy, 4nd myocardial mfarcilon with hypertcnswn and coronary artery
dlsease -

thre an otherwise eligible veteran is in need of’r’e_gdlar aid aﬁd attendance, an
incteased rate of perision is payable. 38 U.S.C.A, § 1521{d). Thelaw and .
regulations provide that, for pension purposes, a person shall be considered to be in
need of regular aid and attendance:if such person is (1) 4 patient in a nursing home
on account of mefital or physical incapacity or, (2) helpless or blind, or so nearly
helpless or blind as to need the regular aid and attendance of another person. 38
US.CA.§ IS.Oi(b); 38 CF.R. § 3.351. The appcllanf, who was born in January
1936, has been rated as permanently and totally disabled for pension purposes since
March 23, 1995. The ev1dent1ary tecord does not reflect that he 1 18 blind, bedridden,
. or institutionalized, and it has not been otherwise contended

- Determinations as to need for El.ld and attendance must be based on actual
' requ1rements of personal assistance from others. In makmg such delennmahom
consideration is given to such conditions as: Inability of claimant to diess or
undress himself/herself or to keep himself/herself ordinarily clean and presentable;
frequent need of adjustment of any special prosthetic or orthepedic appliances
- which, by reason of the. pamcular disability, cannot be dorie without aid; inability of
claimiant to feed h1mself_/herself through loss of coordination of upper extremities or
| through extreme weakness; inability to attend to the wants of nature; ot incapacity,
physical or mental, which requires care or assistance on a regular basis to protect
the ¢laimant from hazards or dangers incident to his/her daily environment,
“Bedridden” will be a proper basis for the determination and is defined as that
4 B .
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' conditiof which, through its essential character, actually requires that the claimant
_remnain in bed. It 1s not reql.ured that all of the disabling conditions enumerated
above be found to exist before a favorable rating may be made. The parl:lcular
personal functions which the claimant is unable to- perform should be considered in
connection with his/her condition as a whole. It is only necessary that the evidence

~ establish that the ¢laimant is so helpless as to need regular aid and attendance, not '
©that there be a constant need. 38 CF.R. § 3.352(a). |

* The Board has reviewed the entire evidentiary record consisting of 5 volumes,

“ includin'g the medical history.and ¢linical findings over the years. The medical
evidence discussed previously in this Board decision will not be repeated, except to
 the extent necessary. The clinical evidence as follows is représentative of the
-voluminous evidence on file as it pertains to this appellate issue,

-~ An April 1996 private medical statement from “D_.M,R., M.D.” (hereinafter _reférred
to as “Dr. R”) reported that appellant appeared permanently and totally disabled due

to status post right rotator cuff tear with failed rotator euff repai_'r surgery; left thigh |
numbness and causalgia; ¢ervical and lumbar degenerative discogenic/joint discasc;
diabetes; and claustrophobia, anxiety, and dizziness. ' '

On July 1996 VA aid and attcndancefhousebound exammanon appellant arrived.
- with his son. Appellant did not require an attendant in the ‘waiting or examinatioi |
room. He was not blind (uncorrected visual acuity was 20/50 in the right eye and
20/70 in the other eye). His complaints included difficulty raising his right
shoulder, neck péin, occasional episodes of dizziness and hehdaches, left thigh
numbness, left knee weakness, and depression. Clinically, gait was normal, He
‘was unable to-abduct the right arm above shoulder level and there was slight right
hand grip weakness. Fine movement in the hands was apparent. ‘The' cervical and
lumbar spine did not exhibit any “significant” limitation of i:notioﬁ, alfhough mild
Tuinbar §pasm was apparent. He had norinal balance; good memory; was able to
care for himself in terms of feeding, bowel movements, and eating; and reportedly
stayed home a lot during the day and read or walked around the yard. He did not
drive and someone would drive him whenever he went out. He walked without a
e - e
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cane; was able to walk approximately a half block to one block without difficulty;
would leave home for physician visits; and would sit in the car when his wife
shopped. He was considered capable of managing his benefit payments.

Private medical statements dated ini 1996 and 1997 reported that appellant appeared
permanenily and totally disabled.

In a November 1998 private aid and attendance/housebound examination report,
“Dr. R.” stated that appellant had been driven by his son to the examination; that
there were no restrictions of the lower extremities; that appellant was unable to
rotate his neck or flex the back; that an enclosed list prepared by appellant referred
to restrictions of activities caused by his injuries; that many medications had been
prescribed; that numerous physicians visits and diagnostic testing had been
aCcompl.ished; that he wore glasses, 2a TENS unit, and neck and back braces; that he
had chronic pain; and that he had been penmanently and totally disabled since June
20, 1994. That report did not indicate therein whether appellant required daily
health care services.

On May 1999 VA aid and attendance/housebound examination, appellant had
multiple musculoskeletal complaints, including herniated cervical disk, chronic low
back pain, and frequent headaches. He was taking medications for diabetes and
hypertension. He did not drive and was brought to the examination by his son. The
examiner stated that appellant was not permanently bedndden; corrected visual
acuity was 20/30 in the right cye and 20/25 in the other eye; he could manage his-
own benefits payments, keep good records, and protect himself from hazards and
dangers in his daily environment; walk approximately one block without difficulty;
climb a flight of stairs by himself; had ability to reason, good insight, and fair
- memory; and on a daily basis, stayed home, read most of the day, and would sit
outside on a nice day. Clinically, state of nutrition was excellent; gait was normal;
and blood pressure was 150/70. He could feed himself, fasten his clothing other
than the upper button; bathe, shave, and toilet himself; had certain limitations of the
cervical spine and shoulders; and had some pain in the lower extremities. He had
adequate weight bearing and balance in propulsion gait. He was able to leave his

rs
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home fo_f,mediC'ali'care. Diagnoses included depression with chronic pain syndrome
'(on Proz"éc)* multiple muscﬂoskeletai-compiaillts related to cervical and lumbar

discogenic disease and shoulder rotator cuff tear; diabetes mellitus; hyperten510n
under control with medlcatlon and costochondrlt"[s '

Other May 1999 VA éxaminations were also conducted, including neurologic,

psychiatric, orthopedic, and cardiovascular examinations. On'that cardiovascular

. examination, the exaininer stated that therc was no activé ischemic heart disease

“and that hypcrtcnsmn was tinder control with medication. On that orthopedic
examination, appéllant was unable to fully abduct the nght arm above sheulder
Jevel. Appellant reported not having driven _smce his-June 1994 injuries because he
did not feel confident to-drive. On that neurclogic examination, the assessmerit was
mild diabetic peripheral neu_r_b'_p' athy with lateral femoral cutaneous neutopathy of _
the left thigh; and chronic pain syndrome characterized by complaints of pain in the
cervical and low lumbar spine and shoulders, without strong clinical evidence of
abnormality. On that psychiatric exarnination, appellarit reported not being -
employed since his June 1994 injuries; stated that he had chronic pain and other
physical problems; and stated that he had been told he should not drive. Appellant
stated that he could not perform most common household chores. He resided with
his second wife and children; and stated that his only “occupation” was reéd-iug an

' enotmous amourit of books. Clinieally, hie appeared depressed and _mc’mpi‘y gaps

~ were noted. Other clinical findings were essentially unremarkable. ‘D'ysthymic
disorder was di_agn'dscd. Significantly, the examimer opined that appellant’s
depression contributed to his general level of disability, “although inand of itself it

could not-'be assumed to require the aid and attenda.nce of a houseboun‘d individual.”

anate chmcal records reveal that in July 1999, acute antenor wall myocard1al
infarction was dlagrlosed and cardiac catheterlzat"[on with anglopiasty was
performed. ' ' '

In‘a May2000 private medical statement, “Dr. R.” stated that appellant had been
receiving treatment for a “myriad” of health complaints and generally deteriorating

¢ondition since 1994; diagnoses were listed including non-insulin dependent
. : - » ’ ’
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diabetes, degenerative joint disease, right shoulder rotater cuff syndrome with failed
surgery, neck and lumbar spine injuries, deprés’siOn,' atxiety, post-tranmatic stress
disorder, panic disorder, hypertension, chronic dyspepsia, and gastrogsophageal
' reflu-x_'diso'rdér; and that appellant was under the care of ¢ appr0x1mate1y 120
: physic'ianS” with weekly physi.cians appOinnﬁents. “Dr. R.” stated that appel]ant
was having ihcreas'i'ng difficulty with activities of dail y living and was dependent
upon his wife for drcssmg and feedmg, that his wife worked and was not avaﬁable
throughout the day; and that appellant “strongly feels that he is in heed of a heme
“Dr. R.” also divulged that he wrote the letter in support of

L]

aide in attendance.
appéllant’s claim and could vouch for the fact that appellant was under the care of |
-multiple specialists and was malntamed on an extensive and complicated medicat
regimen. '

In an October 2000 private aid and atteridance/housebouind examination teport, “Dr,
R.” stated that appellant had been driven by his son and daughteér to the
éxamination; that appellant was “housebound” and that appeliant’s complamts
iricluded being emotionally distraught, unable to sleep, extremely | debilitated, and
having extreme pain. He appearéd depressed with neck and back held rxgid Upper
exirerhities restrictions involved poor ‘handgrip with very painful firie movements; -

" an mablhty to button clothing without assistance; and being able to self-feed |
somewhat but requiring assistance mostly. Lower extremities restrictions didnot -

: preve_nt ambulation. Neck and back restrictions included paintul bending, sitting,

_and ambulation due to cervical and lumbar disc herniation. “Dr. R.” stated that |
dunng the t:-ypida_l day, appellant lay in bed or on the couch reading books; and that
he was mostly confined at home except for physicians appointments, die to |
difficulty with fﬁobiiity as well as anxiety, dizziness, and memory loss.. “Dr. R.”
stated that appellant was not able to walk without the assistance of another person;
that he was able to leave the premiscs only whern another person could drive him to
phys1c1ans offices; that he had neck, back, and left thigh braces anq_a TENS unit; -
and that he had had a few very serious heart attacks. “Dr. R.” checked off a box.
certifying that appellant required the dally personal health care services of a skilled
provider without which he would require hospital, nursing home, or other
institutional care, However, that certification was without adequate ratjonale.

, : r .
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On Apnl 2001 VA aid and attcndance/houscbound exammatzon ‘the examiner
stated that. the medical records had been reviewed, mcludmg 1994 MRI studies of
+the cervical and lumbar spine, a 1998 cardiac stress.-tcst, and laboratery studies
r'eS‘u]ts, ';Laborator_y stu'_dies' results were -c‘ssantially.-linrcmarkabl'c, except for -
 glucose 0of 252 in January 2001 and 169 in May 2000 with hemoglobin A1C of 8.2
* and elevated liver enzymes. Appellant stated that he was not taking his metformin
. and glyburide medication. The examiner stated that appciianf was driven to the
éxamination by his son but did not require an attendant to report his medical |
- problems. Appellant reported that an angloplasty for coronary artery dlsease had

 been perforriied i July 1999. The examiner stated that appe}lant was not

- permanently bedridden; that he was capabz‘e of managmg benefits payments and

- protect himself from hazards and dangers in his daily environment; and that V1sua1 _
acujty was 20/25 and 20730 in the respective right and left eycs. Appellant’
~_complained of occasional dizziness, especially with postural changes; constant

- sweating; occasional anixiety attacks; and recent/remote memory loss. Althotigh

appellant complained of poor ba]ance he could ambulate freely wzthour fallmg, but
‘sfated rhat he had fallen a few times from loss of balance '

| The. exanﬁne_r_stajced that appéll'ant cOuldcan*y on with day to day activities; that
“appellant had traveled to California (during which time he had been hospitalized for
renal caleuli that he Had passed); and that according to appeliarit, dﬁ_ri\n_g‘ the day he
would take his medications have breakfast, and watch television all day of lie down
on.the couch. According to appcllant, he would not leave his house and socialize or
- meet with his friends for fear of falling. Clinically, he appcared alert, correcﬂy
“oriented, _comfortable-, pleasant, and not in any distress. Height was 68 inches.ard
 weight was 215 pounds. Blood pressure was 126/70. He was described as obese
and wEll—nOuﬂahed. Clinically, his gait was normal. The upper extremities liad
' normalls.trength, tone, mus‘clé power, and cb’qrd’inai_ion. “He was able to fecd
hitnsclf, fasten his cloﬂling;'and: bathe. He stated that he could not shave and
rcquired the assistance of his wife or son. He was able to manage toileting. Right '
shoulder moveéments were restricted with complaints of pain on movement. The
' lower extremities had normal muscle strength and fair to normal coprdmatlon. "

ra

26

Exhibit A -Page 34



- Case: 18-6759. Page: 52 of 201 . Filed: 02/26/2019

e arpraLoF @
JAMES V. MACALUSH

Strazght leg ralsmg testmg was negative.  There were no neurologlc deficits of the

" extremities, except for decreased sensation over the antenor left thlgh He was

unable to perform a tandem walk.

' Appel'lant compla-ined of dizZiness on sitting up from a prone position during the
examination. _Rangcs of motion of the neck, spine, and trunk were described as
normal without point tenderness. It was reparted that appellant was unable to walk.
without assistance of another peern; that according to hi‘ni, he could occasionally
walk up to a block, bt would occasionally trip and fall; and that he was always
afraid to go out without someone accotiipanying him. The ¢xaminer stated that
appellant could use a cane or walker if he was afraid of falling due to dizziness, but
that it was “doubtful whether it would serve the purpose.” According to Iappellant
he would “never” leave his home or the immediate premiises for fear of dizziness

and falling. D1ag,noses wete non-insulin dcpendent diabetes, hypertension,
coronary artery disease, degeneratwe discogenic disease of the cervical and
lumbosacral spme with disc bulging, right shoulder rotator cuff tear with
acrgrmopla_sty and rotator ¢uff repazr,' diZZiness prob'abiy secondary to postural
hypotension/autonotnic ne'uropathy secondary to diabetes; obesity; and elevated
liver enzymes. Another April 2001 VA examination was also conducted.

" Diagnoses included elevated liver enzymes, probably secondary to medications.

‘The posmve evidence mcludes a May 2000 pnvate medical staternent from ‘Dr.

R , wherein the physician stated that appellant was having increased dlfﬁcuity w1£h
- activities of daily living, that appellant was dependent on his wife (who worked

- during the day) for dressing and feeding, and that appellant reportedly felt hie

needed ahome aide. An October 2000 private medical statement from that same

- physician reported that during the typical day, appellant lay in bed or on the couch

reading books; that he was mostly confined at iome except for physicians

appointments, diie to difficulty with mobility as well as anxiety, dizziness, and

memory loss; that appellant was not able to walk without the assistance of another

- person; and that he was able to leave the premises only when another person could
drive him to physicians offices. Although “Dr. R.” checked off a box certifying that

#
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appellant required the daily personal health care semces of a skilled prov ider, no
adequate rationalé was provided.

The negative evidence includes a May 1999 VA examination, wherein the examiner
opined that appellant was able to protect himself from hazards and dangers in his
-daily environment; walk approximately one block without difficulty and climb a
flight of stairs by himself; had the ability to reason with cognltlvc functions
essentially intact; stayed home and read most of the day; and aithough he had -
certain limitations of the cervical spine and shoulders and pain in the lower

“extremities, his gait was normal and he could feed himself, fasten his clothing,
bathe, and self-toilet. On April 2001 VA aid aud attendance/housebound '
exainination, although appellant complained of poor balance, he could ambulate
freely without falling, but stated that he had falien a “few” times from loss of -
balance. Aithou gh he-reportedly did not venture outside his home duc to a fear of
falling and the examirer diagnoséd dizziness apparently due to postural -
hypotension, it was divulged that appellant had traveled to California and that he
did aftend phy5101ans appointments. It is also significant that clinically, his gait was
normal.

1t is also very significant that the private and VA medical evidence in ‘que'stion
unequivocally establishes that appellant is able to Icave his home for medical care;
‘that he is not disoriented, psychetic, or otherwise severely mentally dysfunctional;
_ that he has use of all extrernitics; and that he remains ambulatory. Furthermore, the |
VA examiners opined that appellant was not pcrmanently bedridden and that he was
capable of protecting himself from hazards and dangers i in ‘his daily environment.
Although appellant reportedly stays home most of the timie because he has a fear of
_fallmg outside from dizziness, this does not necessarily mean that regular aid and
 attendanice by another person is required. ‘The Board discounts “Dr. R.”"s October
2000 opinion as to the need for daily person health-care services of a skilled
provider, since it appeared premised on the fact that appellant was confined to his
. home. The fact that appellant is substantially confined to his home is Ct)nceded'by
the Septembsr 1999 rating decision, which granted special moﬁthl._y pension on "
" account of being permanently housebound. However, the evidentiary record in its
. L ' . . . », :
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entirety does not support the proposition that appellant requires the regular aid and
attendance of another person. Although appellant spends most of a typical day
alone, watching television or reading, he is able to perform activities of daily living,
such as feed and clothe himself and self-toileting; and protect himself from the

- hazards and dangers in his daily environment. In short, he is able to engage in
activities of daily living while his wife works during the day; and he Ieaves his
home when driven to physicians appointments by his children.

As the Court explained in Gilbert v. Derwinski, 1 Vet. App. 49, 54-56 (1990), “[bly
reasonable doubt is meant one which exists because of an approximate balance of
positive and negative evidence which does not satisfactbrily prove or disprove the
claim. Itisa substantial doubt and one within the range of probability as
distinguished from pure speculation or remate possibility.”

While appellant has difficulties with certain activities of daily living, the
overwhelming weight of the evidence is that he remains capable of performing self-
care activities and live with his spouse without any reported serious difficulties in
_protecting himself from the hazards incident to his environment. Thus, it is clear
 that he is not so helpless as to be in need of “regular aid and attendance™ as that
term is contemplated by applicable laws and rcgulations. Thus, based on the entire
evidentiary record, including VA medical opinion as to appellant’s abiiity to protect
himself from the hazards and dangers in his daily environment, the Board concludes
that the negative evidence outweighs any positive evidence on this appellate issue,
Consequently, the criteria for special monthly pension by reason of 'being in need of
. regular aid and attendance of another person as set forth in 38 C.F.R. § 3.352(a) ate
not met.

Since the preponderance of the evidence is against allowance of the issue of special
morthly pension on account of the need for aid and attendance of another person, -
‘the benefit-of-the-douht doctrine is inapplicable, for the aforestated reasons.

. 20.
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‘ORDER

Service connection for résiduals of -malﬁria, an earlier effective date pnior to March

. 23,1995 for the grant of entitiément to pension benefits, and special monthly

pension on account of the need for aid and attendance of another person are denied.

- The appeal 15 demed 10 its entlrety

WJ/ -
. /MICHAEL D. ZXON

Member Board of Veterans’ Appeals

IMPORTANT NOTICE: We haVc attached a VA Forim 4597 that tells you what- steps
_you can take if you disagree with our decision. We are in the process of updating

the form to reflect changes in the law effective on December 27, 2001. See the _
Veterans Education and Benefits Expanswn Act of 2001, Pub. L. No. 107-103, 115 .
Stat. 976 (2001). In the mcanwhzie piease note thcse 1mportant corrections to the

. advtce n the form:

» These changes apply to the section entitled “Appeal to the United States
Court of Appeals for Veterans Claims.” (1) A “Notice of Disagrecmcnt filed
on or after NoVe‘mber 18, 1988” is no longer required to appeal to the Court,
(2) You are no longer rcqmrcd tofilea copy of your Notice of Appcal with
VA’s Genetal Counsel. . :

e Inthe section entitled “Representation before: VA » ﬁ]lnﬂ' a “Notice of
stagreement with respect to the claim on or after November 18, 1988” is no
longer a coridition for an attorney-at-law or a VA aceredited agcnt to charge

“you a fee for represunmlg you.

-30-

Exhibit A -Page 38



07182016 - VA Evidence Intake Center; Jagesyille Wk of 201 Filed: 02/26/2019
BEST COPY

"~ Mr James Macaiush
6731 Matt- Pladger Gt
N Ft Myers FlL: 3391?

OMB
Respo

(DO NOT WRITE

APPLICATION FOR DISABILITY COMPENSATION
AND RELATED COMPENSATION BENEFITS

Expiration Date: 113002017

VA DATE STAMP

Control Mo, 29000747
ndent Burden: 25 minutes

IN THIS SPACE}

IMPORTANT: Please read the Privacy Act and Respondent Burden on page 10 before complating' the form.

SEGTION I; IDENTIFICATION AND CLAIM INFORMATION

1, VE’TERANISERUICE WMEMEER NAME (First, Middle Initial Last) -

A S T T M oA AL M"—P/Ff 1T

2 SOC}AL SECURITY NUMBER . 3. DATE OF BIRTH (MM,D0, YY) . 4. SEX

P e o

5. HAVE YO EVER FILED A CLAIM WITH VA? | 6. VA FILE NUMBER

7A. ARE YOU CURREMTLY. HDMELE$S OR AT RIGK OF FB. POINT OF COMTACT (Mame of parson that VA 7C. POINT OF CONTACT TELEPHONE

BECOMING HOMELESS? tjn orﬁ q :g%'m fauch w:!h)ou) 1 NUMBER (Tnclvdge Area Codg)

[ ves %D (]fj’)"gs, * complete liems 75 & 7C) Ca A / $ta M ‘w7 on/ | 9}7) ' F ’éc/:, { (I 93

SA. CURRENT MAILING ADDRESS (Number and sireet or rural route, P G Box, C!ry State, ZIP Cade and Country)

et N £V, L Wi wmm Oy [T [TTT]

LT LT T T L L EL] |Au CTTTIT]
ow.swezeowe 7B/ T P TT[ PP, | VVV/T—‘#W NN
Soniry (TITTTI1]

8A. SERVICE (Check all that arply] ' 5B, GOMPONENT (Chyah all thararol— «
TICE retaely . e Y2 fhona w2
XARMY (O mavy ] MARINE CORPS [ AR FORCE ] COAST GUARD ACTIVE D RESERVES [ WQ
4

/

88, FORWARDING ADDRESS AND EFFECTIVE DATE -

:::_b;;ggzgff;ég_=||||1||H|1|| [(TTT I T]

141
Box | l ] A(T M_L J'\ ‘J‘{\ ‘ | T ] | Aptilnit Number Dj:l:l:l:‘
Clty, Stats, ZIP‘Cu._de —|' ] \1\ %ﬁ/ |M . | | | rT_] I—_ﬁ—[_}
| W‘l’éﬁ”ﬁf‘ﬁ—]

Counlry

Effective Date (146,00, ¥YYY):  Month Day Year

ac. PREFE?RED TELEPHONE MUMBER

BHBLSYs

10A. PREFERRED E-MAIL ACORESS ({f applicable) . 10B. ALTERNATE E-MAIL ADDRESS (if appiicable)
VA FORM - SUPERSEDES VA FORM 21-526EZ. JAN 2014,
MAY 2015 21-526EZ Page 7

WHICH WILL HOT BE USED.
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1. LIST THE DISABILITY{IES) YOU ARE CLAIMING (If applicabie, identify whether a disability is due o a service-connected disability, is due to confinement as a

Prisoner of War, it due to exposure to Agent Orange ,{sb&!.‘os Mustard Gas, Jonizing Radfation, or Gulf War Environmental Hazards, or is related to benafits
under 38 US.C 115f). -

Please list your coritentions below. See the foi {owing. examples, for mere nfor‘na( By
! + Exampld 1; Hearlng loss -

+ Example 2: Diabetes-Agent Orange{exposed 12772, Da Nang)

Example 3: Left knee - secondary to rlg'ht knee

R TDISABILITIES T
”1-11@6/%%177|??7f’ar?p7fﬂ>vu4—||i,|1|111tt"1_“||t||||| T
([ r'mrwmm&@r‘&z)umaw&uu|1|||111H|||i|||m'
o 72517 PAFH Y T T TTII1 [T
(D mevcvm uwwwwweul ITTTIITIIIITIITIT,
AP A TR F eV NS T T LI T T T i ||
- |<3v¥'ﬂ+1’x1é/17“yl [T TEIAAAA & Lad 1 Bloed | Shaaest 1]

| A RET G JASSas LTI T T LTI T T T LTI ILLIIL
o | [AARR LA E v T VAoV T DN TN T T L LI T T T T T T I 1]

o\ WYIPE I D 7 ST [T I T T T T T T T[]

.| 2l P pzel | F i PO il d TG X 11 T TT T 1] |
=7 MwthH 5% I%MM%&QMIWM TP T

| (T T T L A2 LGP AT T T T T (T[T [T ]
< | T BrE T T 1o T Rov 1 % 6T CpCEATES T 1/ 1]
w FZ A A I YA el T 1T T T T T T T T I TT]
TS-@WTWWWWEWWHHHHIH
16-;/1%;%@@?4‘14%4 Vg thu*m [TLTTITLIITTTTTL

,imﬁ?ﬁ”l"ﬂ'ﬂ Idif IHHAZB—JVI'?T l,%@’cf 5 AW!E?WWCILI LT ]

12, LIST VA MEDICAL CENTER(S) (WAMC) AND DEPARTMENT OF DEFENSE (DOD) MILITARY TREATMENT FACILITIZS (MTF} WHERE YOU RECEIVED TREATMENT
AFTER DISCHARGE FOR. YOUR CLAIMED DISABILITY{IES) AND PROVIDE TREATMENT DATES:

1 L
" A.NAME AND LOCATION i m Eﬁﬁbasm@w}tméw ' (}Q\

/(zié @Wﬁ //ﬁ‘ Cliwide . T 6! 6/!

2 /nd /16 5T TTE %y i

SV ///75//é 2L p/w//ﬁ |

/’*" /7¢ /f/(/f//%6

WA FORM 21-526E2Z, MAY 2015
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13.NQTE: IF YOU WISH TO CLAIM ANY OF THE FOLLOWING, COMPLETE AND ATTACH THE REQUIRED FORM(S} AS STATED BELOW (VA forms are available at
way va aovivaforms). .

For: ' Required Farmys):
Dependents [,..-/ | vAFom 21-688¢ and, H claiming & child aged 18-23 years-and in school, VA Form 21-574
Individusi Linemployabliity i VA Forn 21-8840 and 21{-4182 .
Post-Trumatie Stress Disorder ' VA Form 21-0781 and 21-0781a
Specially Adapted Housing or Speci=l Home Adaplation VA Form 264555 . )
Auto Alowance “ | vAForm 214502 ] ' b
Veteran/Spouse Ald and Altendance hensfits B - VA Form 21-2880 or; if hased on nyrsing home atlendance, VA Form 210779
T A "SECTION II: SERVICE INFORMATION ,
14A.°DID YOU SERVE UNDER ANOTHER NAME? . 4B, PLEASE LIST THE OTHER N&AME(S) YOU SERVED UNDER:
[] YES  (If "Yes," compieie item [4B) %NO (I "No, " skip i frem 154)
154, MOST RECENT ACTIVE SERVICE ENTRY TEB. SERVICE NUMBER (F1f out this Trem {5C. RELEASE DATE OR ANTICIPATED DATE OF
{MM.DD, YYYY) only éfa!sfgﬂea‘a serw'r:e mumber} RELEASE FROM ACTIVE SERVICE
Mnntn Year - o Month Year .
-3~ M75R -
150. DID YOU SERVE IN A COMBAT ZONE SINCE§-11-20017? 15E. PLACE OF LAST OR ANTICIPATED SEPARATION.
O ves p«{ L | 7@,{
184, ARE YOU CURRENTLY SERVIMG OR HAVE YOU EVER SERVED ™ 168, cgmpom’zm 160, MBLIGATION TERM OF SERVICE
THE RESERVES OR MATIONAL GLIARD?
Day Year
D MNATIONAL -
C ves NO (I "Yes.” comiplete ltems 168 thru I6F) GUARD - ED - D_:I:[j
' (If "Mo." skdp to ftem 174) [] RESERY Day Year
160, CURRENT OR LAST ASS GMED NAME AND AJDRESS OF UNT: : 16E. CURRENT OR ASSIGNED PHON 1BF. ARE ¥OU CURRENTLY
17,.,;_? /9',1/ ~ ... NUMBER OF LNIT (Tnciu - RECEIVING INACTIVE DUTY
- Code Vi) ;/ TRAWIN?
/Mzm? ol Zowe (- o
17A, ARE YOU CURREN"LY ACTIVATED ON FEDERAL OKDERS WITHIN 17E. DATE OF ACTIVATICM: 17C. ANTICIPATED SEFARATION DATE:
THE NATIONAL GUARD OR RESERVESY (MM.DD.WYY) . {MM DD YYYY)
[ res m?] {If *es, " complete frems 178 & 17C) ) Mant Ygar Day  Year
18A. HAVE YOU EVER BEEN A PRISONER.OF WAR? 18B. DATES OF CONFINEMENT (MM,DD, ww)
. ' Fmrn: ] To:
YES A NO "Yes, " complate ftem 185, ; A
D E/ G .p ) Month Year th Cay Year
EDED ~ -0 f 1

SECTIONIL: SERVICE PAY ' l

19A DIDVDO v H E‘ﬁ P ARATION/SEVERANCE/RETIRED PAYS | 198, LIST AMGUNT ajnmaw) Wc LIST TYPE (Ifk?:ow%)
@9 ([f"jfes g;i\ 198 and 19C} ; gzé 5? 2

IMPORTANT,; Submission of gis application constitury an election of ¥A compensation in lieu of military rerimed pay if it i3 determined you dre entitled to both
benefitg. If you are entitled m receive military retired pay, your retired pay may be reduced by the amaunt of auy VA compensation that you sre awardad. VA will
notify the Military Retired Pay Center of all bengfit changes. Receipt of military retired pay or Yolunuary Sepm-ation Incentive (¥ST) and VA compensation at lbe same
time may result i an ovapayment, which may. be subject to.coliection. However, if you do not wan! to receive WA compensation in lieu of militery retived pay, you
should check the box in Item 20. Please notc rha: if vou checlk the box in Item 20, you witl rot receive WA compensation, if granted.

[ 20.1 want milliary retired pay instead of V4. tion

.3 : i -

IMPORTANT: You may elect to keep the training pay for inactive dury kaining days you received from the military service department, However, to be legally
entitled 1 keep your training pay, you must wailve VA benefits for the number of days equal to the aumbér of days for which you received training pay. In most
instznces, it will be to your advantage to waive your VA -benefits and keep your training pay.

If you waive YA benefits to receive t}uim’né pay by checiing the box in Ttem 21, VA will adjust your VA award to withhold future beaefits equal to the pml puntber of

inactive dury for training days waived ang,at e monthly rate in effect for the fiscal year peried for which you received tzining pay. ¥our sormal VA mte will be
restored when the sufficient numbers of days' benefi bave been wilhheld.

[J 21.71eleet to waive YA benefits for the days [ accrued inactive duty training pay in order-{o retain my lnactve dyry training psy.

VA FORM 21-52BEZ; MAY 2016 - Page 3
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SECTION {V: DIRECT BEPQSIT INFORMATION

The Depertment of Treasury mequires all Federa] benefit myments be imade by electronic fonds erosfer (EFT), also called direct deposit, Please attach a voided personal
check or deposit slip ot provide lhe information cequested below in Etems 27, 23 and 24 to enrol! in direct deposit. If you do rot have a bank account, you must receive
your payment thiough Direct Express Debit MasterCard. Ta request a Direct Express Diebit MasterCard you must 2pply at www usdircotexpress.com or by relepbone at
1-800-333-1793. If you elect not to earoll, you must contact representatives haodling waiver ;quests for the Department of Treasury at 1-888-224-2950. They will
socourage your participation in EFT and address any questions or Concerns you may have, © ) .

22, ACCOUNT NUMBER (Check the appropriate bax and provide the account number, or simply write "Established” if you have a direct deposit with V4)

[] CHECKING [ saviNGs [] | GERTIFY THAT | DO NOT RAVE AN AGCOUNT WITH A FINANCIAL
INSTITUTION OR CERTIFIED PAYMENT AGENT

Accoutit No.: Account No.:
23 NAME OF FINANCIAL TNSTTUTION (Please provide the name of the bank 24. ROUTING OR TRANSIT NUMBER (The first nine numbers located af the

where you warit your direct deposit) _ ' borom left of your check) .

SECTION V: CLAIW CERTIFIC'ATION AND SIGNATURE

1 certify and sutherize the release of information. I certify that the statements in this document ere true and complete to the best of my Imowledge. 1 suthorize any
person 4r entity, inch:ding but not limited to any organization, service provider, employer, or government agency, to give the Department of Vettrans Affairs any
mformation about me, and 1 waive eny privilege which makeg the information-confideatiz]. -

I ceqtify [ have received the notice anached to this applicalion titled, Notfce fo Veteran/Service Member of Evidence Necessary io Substantiate a Clatm for Veterans
Dhsability Compensation and Reloted Compensation Henefits.

1 certify [ have enclosed all the information or evidence that will support my claim, (o inelude an-identification of relevant records avaiiabie at a Federal facility such ag
a VA medical center; OR, I bave no informatioz or evidence to give VA to support my claim; OR, I have checked the box in Ttem 23, mdicating that [ do aot want my
claim eonsidered for rapid processiog in the Fully Developed Claim (FDC) Program beeause | plan to submit further evidence in support of my claim

ALTERNATE SIGNER: By signing cn behaif of the claiman, I certify that T am a cour-appointed representative; OR, an attomey in fact or agent authorized Lo act
on behalf of a claimant under a durable power of amomey; OR, a person who is responsible for the care of tie claimant, © clude but not limited to a spouse or other
relative; OR, 2 manager or principal officer acting on behalf of an instioution which is responsible far the care of an individual; AND, that the claimant {5 under the agz
of 18; OR, is mectally incompeteat to provide substantially accurate information needed to complste the form, or to certify that the starements made oa the form are
true and complete; OR, is physically unable to sign this form. : .

1 understand {hat 1 may be asked to confirm the muthfulness of the answers to the best of my knowledge under penalty of perjury. I also undevsieed that VA may rcqﬁcst
further decumentatiou or evidence to verify ar eonfirm my suthorization to sign or complete an application on bebalf of the claimant if necessary. Examples of svidence
which VA may request intlude: Social Security Mumber (S5} or Taxpayer [dentification Mumber (TIN); a cectificate. or order from a court with competent jurisdiction
showing your authority to act for the claimant with a judge's signature and date/time stamp; copy of documentation showing appointnent of fiduciary; durshle power of
attorney showing the name and signature of the ¢l2imant and your acthonty as attomey in fact or agent; health care power of attorney, affidavit or notarized statsment
frorn an institution ot person responsibie for the care of the claimant indicaring the capacity or respeusibility of care provided; or any other documentation skowing such
authogzation. , : . . )
25, The FDC Program {s designed to rapidly process compensation or pension claims received with the evidence necessary to decide the claim, VA will automatically
consider a claim submiteed oo this form for rapid processing under the FDC Program. Check Lhe box selow ONLY if you DO NOT want your claim considered for
rapid processing under the FOC Program because you plan on submitting further evidence in support of your claim.

] 1po NOX want my claim considercd for rapid pracessing uader the FOC Program because I plan to submit further evideace i support of my claim,

26A. VETE /BERVICE MEMEER/ALT R SIGNER MNATL [REQUIRED) ) 268, DATE 5 G/ ] / .
A [

. SECTION VI: WITNESSES TO SIGNATURE [ !
27A. SWURE OF WITNESS (If veferan signed above using an Uy 27B. PRINTED NAME AND ADDRESS OF WITNESS
284 SIGNATURE OF WITNESS {fveteran signed above using an "X 288. PRINTED NAME AND ADDRESS OF WITNESS

SECTION Vil: POWER OF ATTORNEY {POA) SIGNATURE

[ certify tha the claimant has authorized the undersigned representative to file this supplemental claim on behalf of the claimant and thas the claimant is aware and
accepts the information provided in this document. T cectify that the claimant has authorized the undersigned representative (o state that the claimant certifies the truth
and completion of the information contmined in this document to the best of claimant's knowledgs. :

NOTE: A POA's signature will ot be accepted unless at the time of submission of this ¢laim a valid VA Form 21 -22, Appointment of Veterans Service Organtration as
Claimant's Representative, or VA Formn 20-22a, Appointment of Individual As Claimant's Representative, indicating the appropriate POA is of reqprd with VA,

29A. POAAUTHORIZED REPRESENTATIVE SIGNATURE 298. DATE SIGNED

FRIVACY ACT NOTICE: The form will bz bsed io deferming allowanee to compensation beacfits (38 13,0 5101). Tae respunses you sutmmit are considersd confidential (I8 U.5.C. 57013 VA may discioss the
nformation that you provide, including Soclal Security numbers, utside WA i the disclosure is suthorized dnder i Privacy Act, including the voutine uses ideatified in e VA ayslem of reconds, $AVAZ12228,
Compeasation, Pengion, Educativn, end Vorstiansl Revubyiatiog and Employment Rezords - VA, published io (e Foderal Register, The requesied lofacmation is eonsidersd refevant and aecessary to determioe maximum
benefitt under the tew. Information mbmitted i subject 15 verifs Hurough conp hing prog with other agencles, VA may make o "routine use” disclosure B civil ormiminal aw safocement, congressional
communications, cpidemiological or researeh snudics, the ccllection of money o%d to the United States, litigation in which Lie Unibed States s @ party or bas an interest, the seminisration of VA prograts and delivery 5F
2 VA heaefits, verification of ifenrity and stztus, and p | ndministration, Your obligatioa 10 respord it reqylted in onder to abtvin or reiwin henefits. Information et you Furnish may be usilized i computer maching

programs with other Federal of State agearies for the pupoes of detarmining your sligibility fa receive VA benchits, ks well a3 (o colleet any arngunt owed fo the United States by virte of yout participation ln any beefit
- progra sdministered by the Department of Veterans AfTairs, Socja) Secunity infarmation: You are requlred to provide the Social Serurivy number requesied wgder 38 U.S.C. 5104(=)(1). YA may disclase Social Fecunty
ounberd = uthgrized under the Privaey Act. and, speciically may disclase them for purpases stated abowe.

R.IESPON'DEFI‘ B'IJ'RIDEN: We need thia Iinl'nrmnirm to determine your llgibility for compenaation. Title 38, United Swees Code, allows us b ask for his infomation. We esimate that you will ceed 20 weerage of 25
minutes 10 review the mstroctions, And the informaton, and tomplets \his fum WA cannot conduct or spansor v collecsion of informetion unless 2 vadld OMB conkrol umber i displaysd, You are not “quired to respand to

& collection of infrmathon if thix oumber is not displayed ¥aiid OMB contrl mumbers can be Jocated on the CIMH Lntenes Page at wovre rerindnpgv/pyblic/do/F BaMain, Tf desired, you can eall 1-300-827-1000 5o get
informabion oo whers ke send comments of suggestions about thig form. i

VA FORM 21-526EZ, MAY 215 Page 10
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DEPARTMENT OF VETERANS AFFAIRS

December 21, 2016

JAMES V MACALUSH In reply, refer to:
6731 MATT PLEDGER CT 308/RR
N FORT MYERS FL 33917 File Number: ||| | N

James Macalush

Dear James Macalush:
We made a decision regarding your entitlement to VA benefits.

This letter tells you what we decided. It gives the evidence used and reasons for our decision. We
have also included information about what to do if you disagree with our decision and who to
contact if you have questions or need assistance.

Your current benefit payment will continue unchanged.

What We Decided

We made the following decision(s):

Entitlement to special monthly compensation based on the housebound cannot be granted. You
are service-connected for the following disabilities: Amputation right 5th finger distal to

distal interphalangeal joint. Your overall combined evaluation is 0 percent.Special monthly
compensation based on being housebound may be awarded when the claimant has a single
permanent service-connected disability evaluated as 100 percent disabling and another disability,
or disabilities, evaluated as 60 percent or more disabling. Housebound may also be awarded if
the claimant has a single permanent disability evaluated as 100 percent disabling and, due to
such disability, is permanently and substantially confined to the immediate premises. Entitlement
to special monthly compensation based on being housebound is not warranted because you do
not meet the above noted criteria.

Entitlement to special monthly compensation being in need of regular aid and attendance, cannot
be granted. You are service-connected for the following disabilities: Amputation right 5th finger
distal to distal interphalangeal joint. Your overall combined evaluation is 0 percent. Special
monthly compensation based on the need for aid and attendance may be awarded when the
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claimant has service-connected conditions resulting in anatomical loss or loss of use of both

feet, loss or loss of use of one hand and one foot, blindness in both eyes with vision 5/200 or
lessor the visual field restricted to 5° or less. Aid and attendance may also be awarded when the
claimant is shown to be bed ridden or in need of aid and attendance solely as a result of service-
connected conditions. Entitlement to special monthly compensation based on the need for regular
aid and attendance cannot be granted because the evidence fails to show that you are bed ridden
or in need of aid and attendance solely as a result of service-connected conditions.

& =y Issue/Contention = e |z % Percent(%) Continued 3z 3
amputatlon right 5th finger distal to distal 0%

1nterphalangeal ]OlIlt

a4 T & vh 3 2 s EExplabpation i 5 B e B e

e The evaluation of amputatlon right Sth finger distal to distal mterphalangeal joint 1s
continued as 0 percent disabling.

s A noncompensable evaluation is assigned unless there is amputation of the little finger at
the proximal interphalangeal joint or proximal thereto.

o Wereviewed the evidence received and determined your service-connected condition(s)
hasn't/haven't increased in severity sufficiently to warrant a higher evaluation.

B,

% #F Issue/Contention” ., % . %

“ @ % 4 Explapation. .. " % Y o® 0w

s A claimant. may reopen a ﬁnally adjudicated claim by submlttmg new and matenal
evidence. New means that the evidence has not been considered before and material means
it applies to the specific issue for which you were previously denied. New and material
evidence must raise a reasonable possibility, that when considered with all the evidence or
record (both new and old), that the outcome (conclusion) would change. The evidence can't
simply be redundant (repetitive) or cumulative of that which we had when we previously
decided your claim.

e The evidence from you is not new and material evidence because it does not establish
a fact necessary to substantiate the claim and does not raise a reasonable possibility of
substantiating the claim.

s Rating decisions dated May 26, 2000 and August 16, 2000 denied service connection for
malaria because although the medical statements from Dr. Rappaport note either a "history

" of malaria’ or the 'presumption” of malaria, there is no indication of a confirmed diagnosis

of malaria and its relationship to your military service. The notation regarding malaria
are speculative and are only current references which show no link between the suspected
malaria and your military service. You were notified of the decision, and the appeal period
for the decisions have expired. The evidence does not support a change in our prior decision.
Therefore, we are confirming the previous denial of this claim.
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= OE T - I _Issue/Contention L T kS
great toe left foot (clauned as large blg toes on both feet operated on, trouble walkmg)
Dol B TR R u Explanatien ., ~ ¢ & ¢ 2 i

e Service connectlon for great toe, left foot (claimed as large blg toes on both feet operated
on, trouble walking) is denied since this condition neither occurred in nor was caused by
service.

» Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show-an event, disease or injury in service. The evidence
does not show a current diagnosed disability.

. e ‘% \%\ % "2}5 R “Fe Issuefcontentlon . e j; i ~:» N © e % ?%; .%&
type (2) diabetes

", Explanationy . = & & % o g w OB .

e Service connectwn for type (2) diabetes is denied since this condition ne1ther occurred in
nor was caused by service.

s Your service treatment records do not contain complaints, treatment, or diagnosis for

this condition.The evidence does not show an event, disease or injury in service. The

evidence does not show that your disease developed to a compensable degree within the

specified time period after release from service to qualify for the presumption of service

connection. Treatment records from the Bay Pines VA Medical Center show you have

a diagnosis of type 2 diabetes, however, we did not find a link between your medical

condition and military service.

Explanatwn k- ®

B Serv1ee Connection for 16kt foot (elatmed as prosthetic shoes and feet problems trouble
walking) is denied since this condition neither occurred in nor was caused by service.

¢ Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition. The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period afier release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have been
diagnosed with a left foot condition, however, we did not find a link between your medical
condition and military service.

?};Issue/Cantentmnﬁ; ¥on g ‘% . T o

e Service Comnection for great toe nght foot (clalmed as large blg toes on both feet Operated
on, trouble walking) is denied since this condition neither occurred in nor was caused by
service.
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» Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition.The evidence does not show an event, disease or injury in service.The evidence
does not show a current diagnosed disability.

Fowmo T R OB 5 o Issue/Contention = & = & & &% 0

left knee condltlon (clalmed as bllateral knees very sore)

. Servwe connecnon for left knee condltlon (clalmed as bllateral knees very sore) 15 demed
since this condition neither occurred in nor was caused by service.

s Your service treattnent records do not contain complaints, treatment, or d1ag11031s for this

condition. The evidence does not show an event, disease or injury in service. The evidence

does not show a current diagnosed disability.

" Issue/Contention =

T % CExplapation * & I g . U % ¥

. Semce connectlon for right shoulder separated 1s denied since this condmon nelther
occurred in nor was caused by service.

¢ Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition. The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have a
right shoulder condition, however, we did not find a link between your medical condition
and military service.

e g v

C S ¥ % Issue/Contention % ¥ . =~ %

hlgh blood pressure (also claimed as hypertenswn)

: = 5 “ 4 = zExplamation. % . % » T o

s+ Service contiection for high blood pressure (also claimed as hypertensmn) is denied since
this condition neither occurred in nor was caused by service.

» Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition.The evidence does not show an event, disease or injury in service. The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have a
diagnosis of hypertension, however, we did not find a link between your medical condition
and military service.

&

N R

g

liver problems
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AN EY Exp]anatlonr N S T T

s ~Service connection for liver problems s denied since this condition nerther occurred in nor
was caused by service.

» Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition.The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have a
diagnosis of cirthosis of the liver, however, we did not find a link between your medical
condition and military service.

B 5 B o PR E Y 4 # Issue/Contention: % = 7 % % ¥ & , @ ™%

]

nght knee condltlon (clalmed as brlateral knees very sore)
5 w . . e P % g 7% [ Explanation” ¥ 7 %% . 0 U & 1 %%

. Serv1ce Connection for rlght Knee condmon (clarmed as bilateral knees very sore) 18 demed
since this condition neither occurred in nor was caused by service.

¢ Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition.The evidence does not show an event, disease or injury in service.The evidence
does not show a current diagnosed disability.

IS Er g ¥ Issue/Conteéntion. v s ¥ Y g LR

hermated bulgmg dISC

i

F Ri2 ;.“}“ -§;¢4 e > ¥ 4 , 35, Explallatlﬂn 5. " =N \

En

in nor was caused by service.

* Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service.We did not find
a link between your medical condition and military service.The evidence does not show
that your disease developed to a compensable degree within the specified time period after
release from service to qualify for the presumption of service connection.

¢ Service cormectron Tor herniated bulgmg disc 1s denied since this condmon nelther occurre

AR € + Issue/Contention . =~ = & ¥% . =~ g

bllateral heanng loss

. Serv1ce connect1on for bllateral hearmg Toss 1s denied because your hearmg loss has not
been linked to service.

s Service connection may not be established for disability due to impaired hearing unless
the auditory threshold in any of the frequencies 500, 1000, 2000, 3000 or 4000 Hertz is 40
decibels or greater; or the anditory thresholds for at least three of the frequencies 500, 1000,
2000, 3000 or 4000 Hertz are 26 decibels or greater; or speech recognition scores using the
Maryland CNC Test are less than 94 percent. (38 CFR 3.385).
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e There are no audiometric findings in your service treatment records that meet the above
requirements. '

e Your VA examiner opined that it is less likely than not that your hearing loss is due to
military noise exposure. Your examiner provided the following rationale: Evidence is
lacking to prove or disprove hearing loss was caused by in-service noise exposure from
playing the trumpet; however, considering his sudden onset of hearing loss (less than 5
months ago), extensive medical history (diabetes, heart disease, stroke, and high blood -
pressure, history of noise exposure fromn playing drums in a band postmilitary, as well as
current profound degree of hearing loss, it is my opinion that the hearing loss is less likely
than not related to or caused by in-service noise exposure..

e VA examination findings show the left ear with 92 percent discrimination. Decibel (dB)
loss at the puretone threshold of 500 Hertz (Hz) is 90 with a 75 dB loss at 1000 Hz, a 100
dB loss at 2000 Hz, a 105 dB loss at 3000 Hz, and a 105 dB loss at 4000 Hz. The average
decibel loss is 96 in the left ear. The right ear shows a speech discrimination of 96 percent.
Decibel (dB) loss at the puretone threshold of 500 Hertz (Hz) is 75 with a 75 dB loss at
1000 Hz, a 90 dB loss at 2000 Hz, a 100 dB loss at 3000 Hz, and a 105 dB loss at 4000 Hz.
The average decibel loss is 93 in the right ear.

o The evidence shows that you currently have hearing loss for VA purposes, but service
connection cannot be granted without a medical link between your hearing loss and military
service. Although you currently have a hearing loss for VA purposes, there is no medical
link between your hearing loss and service. In the absence of such a link, service connection
may not be granted. In addition, there is no evidence that disabling sensorineural hearing
loss manifested itself to a compensable degree within a year of service.

s,  ®ELEEy . "Tes  Th Issue/Conmtention: o T F £ 1T v, T3
Bell's Palsy
R o 7 PV P RS

PiEdg  TwEE¥iwe, *adiiExplamation® ;¥ s Taw %y, 7T 54

“a ¥ o

s Service connection for Bell's Palsy 1s demed since thus condition neither occurred in nor was
caused by service. '

e Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition. The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have a
diagnosis of Bell's Palsy, however, we did not find a link between your medical condition
and military service.

by, TREFE AR . "Twr 2 ¥ v Issue/Contention: 5 | T FEEE o, TTREI T s
dizzy when walking i
SEFS e "Si¥iie. - i Explamation: 257 v s VAL EEay, Y

s Service connection for dizzy when walking is demed since this condition neither occurred in
nor was caused by service. ' :
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e Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence
does not show a current diagnosed disability.

F Y e W HE T g tIssue/Contention¥ .. 7 . - kS
nght foot (clalmed as prosthetlc shoes and feet problems, trouble walkmg)
T L ¢ . % 5 Explanation & £ % I A

. Serv1ce connect10n for nght foot (clalmed as prosthetic shoes and feet problerns trouble
walking) is denied since this condition neither occurred in nor was caused by service.

= Your service treatment records do not contain complaints, treatment, or diagnosis for
this condition.The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from the Bay Pines VA Medical Center show you have been
diagnosed with a right foot condition, however, we did not find a link between your medical
condition and military service,

g ] N~ Fee D

- M 8 F o o ‘% gIssue/Contention, . % .. B £
low blood pressurc
o %  ® =  Explamation & % . ® 7, & & _ * I

e Service connectlon Tor Tow blood pressure is demied since thlS condmon ne1ther occurred in
nor was caused by service.

* Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service.The evidence
does not show a current diagnosed disability. The evidence does not show that your disease
developed to a compensable degree within the specified time period after release from
service to qualify for the presumption of service connection.

S

. P& 4 %  vlssue/Contention & T & ¢ &

e

eye 51ght

g

i % i ‘Explanation &

. Semce connectlon for eyc sight 1s denied since this condifion neither occurred i nor was
caused by service.

¢ Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service.We did not find
a link between your medical condition and mlhtary service.

s OB oy U % Z Y aIssue/Contention | U@

hcart problems total of 12 stents
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s 2 HE

T ime s W ELe g w1 Tap g, woZm e
w o L Bw % g ¢ o

. L EFE o = 7 %% . Explanationy o . 9. T3 s T # 5 FEH e
+  Service connectlon for heart problems total of 12 stents s denied since tlus condition nelther
occurred in nor was caused by service.

e Your service treatment records do not contain complaints, treatment, or diagnosis for

this condition. The evidence does not show an event, disease or injury in service.The
evidence does not show that your disease developed to a compensable degree within the
specified time period after release from service to qualify for the presumption of service
connection. Treatment records from Bay Pines VA Medical Center show you have been
diagnosed with a heart condition, however, we did not find a link between your medical
condition and military service.

agr

" ‘Issne/Contention™ = = % I =

e

~ % % , Explanation: . . =

+  Service connectlon for nght groin pain/hematuria 1s demed since this condmon nelth r
occurred in nor was caused by service.

e Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition.The evidence does not show an event, disease or injury in service. We did not find
a link between your medical condition and military service.

. Semce connecuon for stomach condltlon (clalmed as contlnued stomach problems) 18
denied since this condition neither occurred in nor was caused by service.

» Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence
does not show a current diagnosed disability.

Are You Entitled to Additional Benefits?

Did you know you may be eligible for a VA guaranteed mortgage with no down payment
(potentially exempt from a funding fee depending on your rating)? For more information about
this benefit, or to determine and print your Loan Guaranty Certificate of Eligibility, please visit
the eBenefits website at http://www.ebenefits.va.gov.

If you served overseas in support of a combat operation you may be eligible for mental health
counseling at no cost to you at the Veteran’s Resource Center. For more information on this
benefit please visit https://www.myhealth. va.gov/mhv-portal-web/.
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The VA provides Blind Rehabilitation services to eligible blind, low vision, or visually impaired
Veterans to help them regain their independence and quality of life. The Veteran’s blindness,
low vision, or vision impairment does NOT have to be related or caused by military service.

If you need help with your vision loss, please contact your nearest Visual Impairment Services
Team Coordinator (VIST) at the eye climic at your nearest VA Medical Center. For more
information, go to www .va.gov/blindrehab/.

Evidence Considered
In making our decision, we considered:

VA letters concerning your claim, dated April 8, 2016 and September 23, 2016
The medical statements of March 21, 2000 and May 19 2000 from Dr. Daniel Rappaport of
the Medical Associates of the Lehigh Valley.

o Wilkes-Barre VAMC (Veterans Affairs Medical Center) treatment records, from Apnl 9,
2001 through February 3, 2010

e Rating Decisions, dated May 26, 2000 and August 16, 2000

s Bay Pines VAMC (Veterans Affairs Medical Center) treatment records, from September 29,
2008 through December 12, 2016

¢ Bay Pines VA Examinations, dated October 24, 2016 and December 3, 2016

¢ Service Treatment Records, received August 11, 2016

e VA Forms 21-4138, Statements in Support of Claim, received July 18, 2016 and October 7,
2016

e VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, received Qctober 7, 2016

¢ VA Form 21-526EZ Veteran's Fully Developed Claim, received July 18, 2016 and October
7, 2016

e A letter dated 03 13 00 was sent to the claimant requesting medical evidence showing the
veteran has the claimed condition(s) medical evidence showing the veteran has a disability
caused by the claimed condition(s) medical evidence connecting the claimed condition(s) to
military service. As of this date no reply from the claimant has been received.

¢ Your written statements and receipts, received January 4, 2016, January 8, 2016, January 11,
2016, January 16, 2016, January 27, 2016, February 5, 2016, March 7, 2016, October 27,
2016, October 29, 2016, November 1, 2016, November 25, 2016 and November 29, 2016

e VA Form 21-4142 Authorization and Consent to Release Information to Department of
Veteran's Affairs, received October 7, 2016

e DD Forim 214, Certificate of Release or Discharge from Active Duty, received August 11,
2016

What You Should Do If You Disagree With Our Decision

For Compensation Claims:

If you do not agree with our decision, you must complete and return to us the enclosed VA Form
21-0958, Notice of Disagreement, in order to initiate your appeal. You have one year from the
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date of this letter to appeal the decision. The enclosed VA Form 4107, “Your Rights to Appeal
QOur Decision,” explains your right to appeal.

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
matl, or letter.

Iy ou B = ki Hereis what'ta’do?}
Telephone Call us at 1 800-827-1000, If you use a Telecommunications Dev1ce or
the Deaf (TDD), the Federal number is 711.
Use the Internet Send electronic inquiries through the Internet at https://iris.va.gov.
Write VA now uses a centralized mail system. For all written

communications, put your full name and VA file number on the letter.
Please mail or fax all written correspondence to the appropriate address
listed on the attached Where to Send Your Written Correspondence

chart, below.

In all cases, be sure to refer to your VA file || | I
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If you are looking for general information about benefits and eligibility, you should visit our web
site at http://www.va.gov, or search the Frequently Asked Questions (FAQs) at http://iris.va.gov.

We sent a copy of this letter to AMERICAN LEGION, who you have appointed as your
representative. If you have questions or need assistance, you can also contact your representative.

Thank you for your servic'e,
Regional Office Director
Enclosure(s): VA Form 4107

VA Form 21-0958
Where to Send Your Written Correspondence

cc: ) AMERICAN LEGION
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\Y;} Department of Veterans Affairs YOUR RIGHTS TO APPEAL OUR DECISION

After careful and compassionate consideration, a decision has been reached on your claim. If we were not
able to grant some or all of the VA benefits you asked for, this form will explain what you can do if you
disagree with our decision. If you do not agree with our decision, you may: :

e Start an appeal by submitting a Notice of Disagreement.
¢ Give us evidence we do not already have that may lead us to change our decision.

This form will tell you how to appeal and how to send us more evidence. You can do either one or both of
these things.

HOW CAN [ APPEAL THE DECISION?

How do I start my appeal? To begin your appeal, you must submit VA Form 21-0958, "Notice of
Disagreement," if that form was provided to you in connection with our decision. If we denied more than one
claim for a benefit (for example, if you claimed compensation for three disabilities and we denied two of
them), please tell us in Part I1I of VA Form 21-0958 each of the claims you are appealing. A filed VA Form
21-0958 is considered your Notice of Disagreement. If you did not receive VA Form 21-0958 in connection
with our decision, then write us a letter telling us you disagree with our decision or enter your disagreement on
VA Form 21-0958 in questions 10 or 11A. If you did not receive VA Form 21-0958 in connection with our
decision, then either your statement or VA Form 21-0958 is considered your Notice of Disagreement. Send
your Notice of Disagreement to the address included on our decision notice letter.

How long do I have to start my appeal? You have one year to start an appeal of our decision. Your -
Notice of Disagreement must be postmarked (or received by us) within one year from the date of our letter
denying you the benefit. In most cases, you cannot appeal a decision after this one-year period has ended.

- What happens if I do not start my appeal on time? If you do not start your appeal on time, our decision
will become final. Once our decision is final, you cannot get the VA benefit we denied unless you either:

e Show that we were clearly wrong to deny the benefit or
» Send us new evidence that relates to the reason we demed your claim.

What happens after VA receives my Notice of Disagreement? We will either grant your claim or send you
a Statement of the Case. A Statement of the Case describes the facts, laws, regulations, and reasons that we
used to make our decision. We will also send you a VA Form 9, "Appeal to Board of Veterans' Appeals,” with
the Statement of the Case. If you want to continue your appeal to the Board of Veterans' Appeals (the Board)
after receiving a Statement of the Case, you must complete and return the VA Form 9 within one year from the
date of our letter denying you the benefit or within 60 days from the date that we mailed the Statement of the
Case to you, whichever is later. If you decide to complete an appeal by filing a VA Form 9, you have the
option to request a Board hearing. Hearings often increase wait time for a Board decision. It is not necessary
for you to have a hearing for the Board to decide your appeal. It is your choice.

Where can I find out more about the VA appeals process?

® You can find a "plain language" pamphlet called "How Do I Appeal,” on the Internet at:
http://www.bva.va.gov/How_Do 1 Appeal.asp.

e You can find the formal rules for the VA appeals process in title 38, Code of Federal Regulations,
Part 20. You can find the complete Code of Federal Regulations on the Internet at:
http://www.ecfr.gov. A printed copy of the Code of Federal Regulations may be available at your
local law library. o

YOUR RIGHT TO REPRESENTATION

Can I get someone to help me with my appeal? Yes. You can have a Veterans Service Organization
representative, an attorney-at-law, or an "agent" help you with your appeal. You are not required to have
someone represent you. It is your choice.

o Representatives who work for accredited Veterans Service Organizations know how to prepare and
present clafins and will represent you. You can find a listing of these®organizations on the Intemnet at:
http://www va.gov/vso. _ '

VA FORM 4107 (Please continue reading on page 2)
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e A private attorney or an "agent” can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agentis a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can charge you for helping you under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. If you do hire an attorney or agent to represent
you, one of you must send a copy of any fee agreement to the following address within 30 days from
the date the agreement is executed: Office of the General Counsel (022D), 8§10 Vermont Avenue,
NW, Washington, DC 20420. See 38 C.F.R. 14.636(g). If the fee agreement provides for the direct
payment of fees out of past-due benefits, a copy of the agreement must also be filed with us at the
address included on our decision notice letter. See 38 C.F.R. 14.636(h)(4).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evicFence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (2) relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

At a personal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then: '

e Arrange a time and place for the hearing
o Provide a room for the hearing

e Assign someone to hear your evidence

e Make a written record of the hearing

WHAT HAPPENS AFTER I GIvE VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.

BACK OF VA FORM 4107, JUN 2015 SUPERSEDES VA FCRM 4107, FEB 2015,
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‘V'\ Department of
\-C. Veterans Aftairs
INFORMATION AND INSTRUCTIONS FOR COMPLETING NOTICE OF DISAGREEMENT (NOD)

IMPORTANT: Please read the information below carefully to help you complete this form quickly and accurately. Some parts of the form also contain notes
or specific instructions for completing that part.

The use of this form is mandatory to initiate an appeal from the decision on disability compensation claims you received. This form has several
key compaonents, which, when filled out completely and accurately, will decrease the amount of time it takes to process your NOD.

FREQUENTLY ASKED QUESTIONS
How do | use this standard Notice of Disagreement (NOD) form?
You must use this form if you wish to indicate that you disagree with a decision you received regarding your claim for disability
compensation. Examples of these decisions may include entitltement to service connection, percentage of evaluation assigned, and
effective date among other things. This form is the only way that you can initiate an appeal from a decision on your claim for disability
compensation.

Should I fill out this form?

You must fill out this form if you disagree with a decision issued by the VA regional office (RO) about your disability compensation claim.
This includes an initial decision, a decision for an increased rating, or any other decision with which you disagree. Only those issues that
you list on this NOD will be considered on appeal. For those issues you do not list on this NOD, you will still have one year from the date
of the decision notification letter to file an appeal for those issues.

Where can | get help?
You can ask the Department of Veterans Affairs (VA) to help you fill out the form by contacting us at 1-800-827-1000. Before you contact
us, please make sure you gather the necessary information and materials, and complete as much of the form as you can.

You can also contact your representative, if applicable, for assistance with completing this form. If you do not already have a
representative, you can find a list of approved Veterans Service Organizations at www.va.govivso. You can be represented by a Veterans
Service Organization representative, an attorney-at-law, or “agent". Contact your local RO for assistance with appointing a representative

or visit www.ebenefits.va.gov.

What should | do when | have finished my NOD?
You should provide your signature in ltem 13A and the date signed in Item 13B. Be sure to sign every form you fill out before you send it
to us. If you don't sign the form, VA will return it for you to sign, and it will take longer to process.

Attach any materials that support and explain your NOD.
Mail your NOD to the address included on the VA decision notice letter or take your NOD to your local RO.

Do | need to keep a copy of this NOD form?
It is important that you keep a copy of all completed forms and materials you give to VA.

What constitutes a complete NOD form?
Generally, VA will consider your NOD "complete” if the following information is provided on the form:

1) Part | - Information to identify the claimant such as name, Social Security Number, or VA claim number.
Please note that it would assist VA if you provide all the personal information in Part |. However, if you provide certain information specific
to the claimant such as the claimant's last name and Social Security Number or VA file number, VA will be able to identify the claimant in
our system and would not necessarly consider this NOD incomplete if other information in Part |, such as the claimant's address and
telephone number, is excluded.
V - Information to identi e specific natur the disagreement.

Please list the issues or conditions for which you seek appellate review in ftem 11 of Part IV. At a minimum, please indicate the specific
issue of disagreement in ltem 11A such as "right knee disability” or "Post Traumatic Stress Disorder (PTSD)" and indicate the area of
disagreement in Item 11B by checking the appropriate box. If you disagree with an evaluation of a disability, you may tell us what
percentage evaluation you seek in ltem 11C; however, you are not required to indicate the percentage of evaluation soughtin ltem 11Cin
order to complete this form.

{3).Part V - Claimant’s signature.
Please be sure to sign the NOD, certifying that the statements on the form are true and correct fo the best of the claimant's knowledge and
belief. .

IMPORTANT: If you do not provide the above infdrmation on this NOD, VA will consider your form incomplete and wili réquest clarification
from you. You must respond to this request for clarification either 60 days from the date of VA's request for clarification or one year from
the date of mailing of the notice of decision of the RO, whichever is later. If you do not provide VA with a completed form within that time
frame, the decision will become final, and you will have to file a new claim.

* VA FORM
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SPECIFIC INSTRUCTIONS FOR THE NCD
Part | - Personal Information

Please provide all persanal contact information.
Part Il - Telephone Contact

Why is VA asking to contact me by telephone?

The purpose of the optional telephone cantact is to help pracess your NOD faster by requesting clarification of any ambiguous information on the form. If
you indicate you wish to be contacted by telephone, VA may make up to two attempts to call you at the telephone number provided during the time sfat you

select. It is important to make sure you select a time period you will be available fo speak with a RO representative by telephone.

How does the DRO Review Process work?

A DRO is a senior technical expert who did not participate in the decision being reviewed who is responsible for holding post-decisional hearings, if
requested, and processing appeals. The DRO will conduct a new and complete review of your claim, without deference to the original decision. The DRO
will determine if there is additional evidence necessary to resalve the appeal, may ask you to participate in an infermal conference, andfor may pursue
addilional evidence. The DRO may issue a new decision that changes the orginal decision by the RO.

How does the Traditional Appellate Review Process work?

based on new evidence or upon a finding of dear and unmistakabie error in that decision.

How do | complete this section?

A VA staff member will examine your file and any new evidence that you submit with or after your NOD. The reviewer may change the original decision

if you wish to elect the DRO Review Process, please check the "Decision Review Officer (DRO) Review Process” box in ltem 9. If you wish to continue in

the Traditional Appellate Review Process, please check the "Traditional Appellate Review Process" box in ltem 9. Please note that failure to compiete this

seclion wilt net render the form incomplete.

Part IV - Specific Issues of Disagreement

What date do | enter in the Notification/Decision Letter Date?

You should enter the date stamped on the notification or decision letter you received that you disagree with in ftem 10. Please do not enter today's date in

this field. if you need help identifying the date of the nolification or decision you disagree with, contact us at 1-800-827-1000.

How do | complete this section?

The purpase of this section is for you to individually idenlify each area of disagreement that you have with the VA decision notification letter. Please list only
the Issues or disabiliies with which you disagree. Only those issues that you list on this NOD will be considered on appeal. For those issues you do not list

on this NOD, you will still have one year from the date of the decision notification letter to fite an appeal for those issues.

In the Specific Issue of Disagreement column in item 11A, please individually identify in separate boxes each of the issues with which you disagree.
For example, "left knee condition," "hearing loss,” etc.

In the "Area of Disagreement” column, Item 11B, please check the area with which you disagree. For example, if you disagree with the effective date that

VA assigned for a particular benefit, check the "Effective Date of Award" option. If VA granted a benefit, but you disagree with the evaluation that we

assigned, check the "Evaluation of Disability” option. If you were claiming service connection for an injury or disability that you believe to be the result of
your military service, and VA denied that daim, please check the "Service Connection” option. If you are disagreeing with our decision for reasons other

than listed in the "Area of Disagreement” column, please check "Other” and specify your reason.

If you disagree with a disability evaluation that we have assigned and believe that the evidence justifies a specific evaluation, please list the percentage that
you believe the evidence to warrant in the "Percentage of Evaluation Saught If Known" column, Item 11C, within Part IV of the farm. To assist, please refer
to our decision notification letter where we indicate what the evidence must show for the evaluation we assigned as well as the next higher evaluation.
Please note that this information is not required and that, even if you limit your appeal by indicating a specific percentage evaluation sought in ltem 11C,

evaluation levels above the percentage evaluation scught will be considered in cases where the evidence supports a higher evaluation.

There is extra space pravided for you in ltem 12A, to explain why you feel VA incorrectly decided your ¢laim, and to list any disagreements
nol covered by the form. Please utilize this space to briefly and clearly explain why you disagree with cur dedsion.

Part V - Cedtification and Signature

Sign and date the NOD, certifying that the statemments on the form are true to the best of your knowledge and belief.

Privacy Act Notice: VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy Act of 1974 or Title 38, Code of Federal
Regulations 1.576 for routine uses {ie., civil or criminal law enforcement, congressional communications, epidemiological or research studies, the collection of money owed to the United States.
liigation in which the United States is a party or has an inerest. the adminisiration of VA programs and defivery of VA benefits, verification of identity and status, and personnel administation}
8s identified in the VA system of records. 58/VA21/22/28. Compensation. Pension, Education and Vorational Rehabititatdon and Employment Records - VA, published in the Federal Register.
Your obligation to respend is required to obwin or rewain benefits. VA uses your SSN 1o identify your claim file, Providing your SSN will heip ensure that your recards are properly associated
with your claim file. Giving us your SSN account information is voluntary. Refusal 1o provide your SSN by itself will not result in the denial of benefits. VA will not deny an individual benefits
for refusing to provide his or her S5M unless the disclosure of the SSN is required by a Federal Stamte of law in effect prior to Jenuary 1, 1975, and stll in effect. The requested information is
considered relevant and necessary to determine maximum benefits under the law. The responses you submit are considered confidential (38 U,5.C. 5701). [nformation submitted is subject to

verification through computer matching programs with other agencies.

Respondent Burden: We need this ifformation to determine entitlement to benefits (38 U.S.C. 501). Title 38. United States Code, allo®s us to ask for this information. We estimate that you
will need an average of 30 minates to review the instructions, find the information. and complete the form. VA cannot conduct or sponsor a collection of information yntess a valid OMB control
number is displayed. You are not required to respond to a collection of information if this number is not displayed. Valid OMB control numbers can be located on the OMB intemet Page at

www reginfo.pov/public/do/PRAMain, If desired, you can call 1-800-827-1000 tw get information on where to send comments or suggestions about this form.
VA FORM 210958, SEP 2015 Page 2
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration
Regional Office

James Macalush

VA File Number

Represented By:
AMERICAN LEGION

Rating Decision
12/13/2016

INTRODUCTION

The records reflect that you are a veteran of the Korean Conflict Era and Peacetime. You served
in the Army from September 22, 1954 to August 27, 1957. You filed a new claim for benefits
that was received on July 18, 2016. Based on a review of the evidence listed below, we have
made the following decision(s) on your claim.

DECISION

1. Evaluation of amputation right 5th finger distal to distal interphalangeal joint, which is
currently O percent disabling, is continued.

2. The claim for service connection for malaria remains denied because the evidence submitted
is not new and material.

3. Service connection for Bell's Palsy is denied.

4. Service connection for bilateral hearing loss is denied.
P
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James Macalush
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5. Service connection for dizzy when walking is denied.

- 6. Service connection for eye sight is denied.

7. Service connection for great toe, left foot (claimed as large big toes on both feet operated on,
trouble walking) 1s denied.

8. Service connection for great toe, right foot (claimed as large big toes on both feet operated on,
trouble walking) is denied.

9. Service connection for heart problems total of 12 stents is denied.
10. Service connection for herniated bulging disc is; denied.
11. Service connection for high blood pressure (also claimed as hypertension) is denied.

12. Service connection for left foot (claimed as prosthetic shoes and feet problems, trouble
walking) is denied.

13. Service connection for left knee condition (claimed as bilateral knees very sore) is denied.
14. Service connection for liver problems is denied.
15. Service connection for low blood pressure is denied.

"16. Service connection for right foot (claimed as prosthetic shoes and feet problems, trouble
walking) is denied.

17. Service connection for right groin pain/hematuria is denied.
18. Service connection for right knee condition (claimed as bilateral knees very sore) is denied.
19. Service connection for right shoulder separated is denied.

20. Service connection for stomach condition (claimed as continued stomach problems) is
denied. -

21. Service connection for type (2) diabetes is denied.

» F
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22. Entitlement to special monthly compensation based on the housebound cannot be granted.

23. Entitlement to special monthly compensation being in need of regular aid and attendance,
cannot be granted.

EVIDENCE

* VA Form 21-526EZ Veteran's Fully Developed Claim, received July 18, 2016 and October 7,
2016

* VA Forms 21-4138, Statements in Support of Claim, received July 18, 2016 and October 7,
2016

+ Service Treatment Records, received August 11, 2016

= DD Form 214, Certificate of Release or Discharge from Active Duty, received August 11,
2016

* Your written statements and receipts, received January 4, 2016, January 8, 2016, January 11,
2016, January 16, 2016, January 27, 2016, February 5, 2016, March 7, 2016, October 27,
2016, October 29, 2016, November 1, 2016, November 25, 2016 and November 29, 2016

* VA letters concerning your claim, dated April 8, 2016 and September 23, 2016

* VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, received October 7, 2016

* VA Form 21-4142 Authonization and Consent to Release Information to Department of
Veteran's Affairs, received October 7, 2016

» Wilkes-Barre VAMC (Veterans Affairs Medical Center) treatment records, from April 9,
2001 through February 3, 2010

+ Bay Pines VAMC (Veterans Affairs Medical Center) treatment records, from September 29,
2008 through December 12, 2016

» Bay Pines VA Examinations, dated October 24, 2016 and December 3, 2016

+ Rating Decisions, dated May 26, 2000 and August 16, 2000

* A letter dated 03 13 00 was sent to the claimant requesting medical evidence showing the
veteran has the claimed condition(s) medical evidence showing the veteran has a disability
caused by the claimed condition(s) medical evidence connecting the claimed condition(s) to
military service. As of this date no reply from the claimant has been received.

* The medical statements of March 21, 2000 and May 19 2000 from Dr. Daniel Rappaport of
the Medical Associates of the Lehigh Valley.
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REASONS FOR DECISION

1. Evaluation of amputation right 5th finger distal to distal interphalangeal joint currently
evaluated as 0 percent disabling.

The evaluation of amputation right 5th finger distal to distal interphalangeal joint is continued as
0 percent disabling.

A noncompensable evaluation is assigned unless there is amputation of the little finger at the
proximal interphalangeal joint or proximal thereto.

We reviewed the evidence received and determined your service-connected condition(s) hasn't/
haven't increased in severnty sufficiently to warrant a higher evaluation.

2. Service connection for malaria.

The claim for service connection for malaria remains denied because the evidence submitted is
not new and material.

A claimant may reopen a finally adjudicated claim by submitting new and material evidence.
New evidence means existing evidence not previously submitted to agency decisionmakers.
Material evidence means existing evidence that, by itself or when considered with previous
evidence of record, relates to an unestablished fact necessary to substantiate the claim. New

and material evidence can be neither cumulative nor redundant of the evidence of record at the
time of the last prior final denial of the claimm sought to be reopened, and must raise a reasonable
possibility of substantiating the claim.

Rating decisions dated May 26, 2000 and August 16, 2000 denied service connection for malaria
because although the medical statements from Dr. Rappaport note either a "history of malana’ or
the 'presumption” of malaria, there is no indication of a confirmed diagnosis of malaria and its
relationship to your military service. The notation regarding malana are speculative and are only
current references which show no link between the suspected malana and your military service.
You were notified of the decision, and the appeal peniod for the decisions have expired.

The evidence from you submitted in connection with the current claim does not constitute new
and material evidence because it does not relate to an unestablished fact necessary to substantiate
the claim and does not raise a reasonable possibility of substantiating the claim.

The evidence does not support a change in our prior decision. Therefore, we are confirming the
previous denial of this claim. »
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3. Service connection for Bell's Palsy.

Service connection for Bell's Palsy is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have a diagnosis of Bell's
Palsy, however, we did not find a link between your medical condition and military service.

Service connection for Bell's Palsy is denied since this condition neither occurred in nor was
caused by service.

4. Service connection for bilateral hearing loss.

Service connection for bilateral hearing loss is denied because your hearing loss has not been
linked to service.

Service connection may not be established for disability due to impaired hearing unless the
auditory threshold in any of the frequencies 500, 1000, 2000, 3000 or 4000 Hertz is 40 decibels
or greater; or the auditory thresholds for at least three of the frequencies 500, 1000, 2000, 3000
or 4000 Hertz are 26 decibels or greater; or speech recognition scores using the Maryland CNC
Test are less than 94 percent. (38 CFR 3.385).

There are no audiometric findings in your service treatment records that meet the above
requirements.

Your VA examiner opined that it is less likely than not that your hearing loss is due to military
noise exposure. Your examiner provided the following rationale: Evidence is lacking to prove
or disprove hearing loss was caused by in-service noise exposure from playing the trumpet;
however, considering his sudden onset of hearing loss (less than 5 months ago), extensive

- medical history (diabetes, heart disease, stroke, and high blood pressure, history of noise
exposure from playing drums in a band post military, as well as current profound degree of

rd . r
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hearing loss, it is my opinion that the hearing loss is less likely than not related to or caused by
in-service noise exposure.

VA examination findings show the left ear with 92 percent discrimination. Decibel (dB) loss at
the puretone threshold of 500 Hertz (Hz) is 90, at 1000 Hz is 75, at 2000 Hz 1s 100, at 3000 Hz
is 105, and at 4000 Hz is 105. The average decibel loss is 96 in the left ear. The right ear shows
a speech discrimination of 96 percent. Your right ear Decibel (dB) loss at the puretone threshold
of 500 Hertz (Hz) is 75, at 1000 Hz 1s 75, at 2000 Hz 1s 90, at 3000 Hz is 100, and at 4000 Hz is
105. The average decibel loss is 93 in the right ear.

The evidence shows that you currently have hearing loss for VA purposes, but service
connection cannot be granted without a medical link between your hearing loss and military
service. Although you currently have a hearing loss for VA purposes, there is no medical link
between your hearing loss and service. In the absence of such a link, service connection may not
be granted. In addition, there is no evidence that disabling sensorineural hearing loss manifested
itself to a compensable degree within a year of service.

Service connection for bilateral hearing loss is denied since this condition neither occurred in nor
was caused by service.

5. Service connection for dizzy when walking.
Service connection for dizzy when walking is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show a current diagnosed disability.

Service connection for dizzy when walking is denied since this condition neither occurred in nor
was caused by service.

6. Service connection for eve sight.

Service connection for eye sight is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service. ,
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Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. We did not find a
link between your medical condition and military service. :

Service connection for eye sight is denied since this condition neither occurred in nor was caused
by service.

7. Service connection for great toe, left foot {claimed as large big toes on both feet operated

on, trouble walking).

Service connection for great toe, left foot (claimed as large-big toes on both feet operated on,
trouble walking) is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show a cuirent diagnosed disability.

Service connection for great toe, left foot {claimed as large big toes on both feet operated on,
trouble walking) is denied since this condition neither occurred in nor was caused by service.

8. Service connection for great toe, right foot (claimed as large big toes on both feet
operated on, trouble walking).

Service connection for great toe, right foot (claimed as large big toes on both feet operated on,
trouble walking) is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Y our service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does

. not show a current diagnosed disability.

Service connection for great toe, right foot (claimed as large big toes on both feet operated on,
trouble walking) is denied since this condition neither occurred in nor was caused by service.

rJ
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9. Service connection for heart problems total of 12 stents.

Service connection for heart problems total of 12 stents is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatmment records do not contain complaints, treatment, or diagnosis for this
condition. The evidencé does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from Bay Pines VA Medical Center show you have been diagnosed with a
heart condition, however, we did not find a link between your medical condition and military

service,

Service connection for heart problems total of 12 stents is denied since this condition neither
occurred in nor was caused by service.

10. Service connection for herniated bulging disc.

Service connection for herniated bulging disc is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection. We did not find a
link betwéen your medical condition and military service.

Service connection for herniated bulging disc is denied since this condition neither occurred in
nor was caused by service.

11. Service connection for high blood pressure {also claimed as hypertension).

Service connection for high blood pressure (also claimed as hypertension) is denied.
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Service connection may be granted for a disability which began in malitary service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have a diagnosis of
hypertension, however, we did not fmd a link between your medical condition and military
service.

Service connection for high blood pressure (also claimed as hypertensmn) is denied since this
condition neither occurred in nor was caused by service.

12. Service connection for left foot (claimed as prosthetic shoes and feet problems, trouble

walking).

Service connection for left foot (claimed as prosthetic shoes andffeet problems, trouble walking) .
1s denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumiption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have been diagnosed with a
left foot condition, however, we did not find a link between your medical condition and military

service.

Service connection for left foot (claimed as prosthetic shoes and feet problems) is demied since
this condition neither occurred in nor was caused by service.

13. Service connection for left knee condition (claimed as bilateral knees very sore).

Service connection for left knee condition (claimed as bilateral knees very sore) is denied.
rJ rJ
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Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does

not show a current diagnosed disability.

Service connection for left knee condition (claimed as bilateral knees vcry sore) is denied since
this condition neither occurred in nor was caused by service.

14. Service connection for liver problems.

Service connection for liver problems is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in Service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have a diagnosis of
cirrhosis of the liver, however, we did not fmd a link between your medical condition and

military service.

Service connection for liver problems is denied since this condition neither occurred in nor was
caused by service.

15. Service connection for low blood pressure. -

Service connection for low blood pressure 1s denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show a current diagnosed disability. The evidence does not show that your disease developed

ra
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to a compensable degree within the specified time period after release from service to qualify for
the presumption of service connection.

Service connection for low blood pressure is denied since this condition neither occurred in nor
was caused by service.

16. Service connection for right foot (claimed as prosthetic shoes and feet problems,

frouble walking).

Service connection for right foot (claimed as prosthetic shoes and feet problems, trouble
walking) is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have been diagnosed with
a right foot condition, however, we did not find a link between your medical condition and

military service.

Service connection for right foot (claimed as prosthetic shoes and feet problems) is denied since
this condtition neither occurred in nor was caused by service.

17. Service connection for right groin pain/hematuria.

Service connection for right groin pain‘hematuria is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. We did not find a

link between your medical condition and military service.

Service connection for right groin pain/hematuria is denied since this condition neither occurred
in nor was caused by service. ’ P
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18. Service connection for richt knee condition (claimed as bilateral knees very sore).

Service connection for right knee condition (claimed as bilateral knees very sore) is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event Or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does

not show a current diagnosed disability.

Service connection for right knee condition (claimed as bilateral knees very sore) is denied since
this condition neither occurred in nor was caused by service.

19. Service connection for right shoulder separated.

Service connection for right shoulder separated is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have a right shoulder
condition, however, we did not find a link between your medical condition and military service.

Service connection for right shoulder separated is denied since this condition neither occurred in
nor was caused by service.

20. Service connection for stomach condition (claimed as continued stomach problems).

Service connection for stomach condition (claimed as continued stomach problems) is denied.
Service connection may be granted for a disability which began in military service or was caused

by some event or experience in service.

4 F 4
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Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show a current diagnosed disability.

Service connection for stomach condition (claimed as continued stomach problems) is denied
since this condition neither occurred in nor was caused by service.

21. Service connection for type (2) diabetes.

Service connection for type (2) diabetes is denied.

Service connection may be granted for a disability which began in military service or was caused
by some event Or experience in service.

Your service treatment records do not contain complaints, treatment, or diagnosis for this
condition. The evidence does not show an event, disease or injury in service. The evidence does
not show that your disease developed to a compensable degree within the specified time period
after release from service to qualify for the presumption of service connection.

Treatment records from the Bay Pines VA Medical Center show you have a diagnosis of type 2
diabetes, however, we did not find a link between your medical condition and military service.

Service connection for type (2) diabetes is denied since this condition neither occurred in nor
was caused by service.

22. Entitlement to special montbly compensation based on the housebound.

Entitlement to special monthly compensation based on the housebound cannot be granted.

You are service-connected for the following disabilities: Amputation right 5th finger distal to
distal interphalangeal joint. Your overall combined evaluation is 0 percent.

Special monthly compensation based on being housebound may be awarded when the claimant
has a single permanent service-connected disability evaluated as 100 percent disabling and
another disability, or disabilities, evaluated as 60 percent or more disabling. Housebound may
also be awarded if the claimant has a single permanent disability evaluated as 100 percent
disabling and, due to such disability, is permanently and substantially confined to the immediate
premises. Entitlement to special monthly compensation based on being housebound is not
warranted because you do not meet the above noted criteria.

4 ,
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23. Entitlement to special monthly compensation being in need of regular aid and
attendance, :

Entitlement to special monthly compensation being in need of regular aid and attendance, cannot
be granted. '

You are service-connected for the following disabilities: Amputation right 5th finger distal to
distal interphalangeal joint. Your overall combined evaluation is O percent. .

Special monthly compensation based on the need for aid and attendance may be awarded when
the claimant has service-connected conditions resulting in anatomical loss or loss of use of both
feet, loss or loss of use of one hand and one foot, blindness in both eyes with vision 5/200 or less
or the visual field restricted to 5° or less. Aid and attendance may also be awarded when the
claimant is shown to be bedridden or in need of aid and attendance solely as a result of service-
connected conditions.

Entitlement to special monthly compensation based on the need for regular aid and attendance

cannot be granted because the evidence fails to show that you are bedridden or in need of aid and
attendance solely as a result of service-connected conditions.

- REFERENCES:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains
the regulations of the Department of Veterans Affairs which govern entitlement to all veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our web site, www.va.gov.
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JURISDICTION: New Claim Received 07/18/2016

ASSOCIATED CLAIM(s): 020; New/Reopen/Increa.se 07/18/2016
o T A

L AN T L AL 1 )
5156 AMPUTATION RIGHT STH ’FINGER:DIST‘“’I.‘O, DISTAL

Statlc Dlsablhty \J"'- 6:35
0% from 09/23I2000

0% from 09/23/2000

NOT SERVICE CONNECTED/NOT SUBJECT TO COMPENSATION {8.NSC Pencetime, Korean Conflict)

5017 GOUT
Not Service Connected, Not Incurred/Caused by Service
Original Date of Denial: 02/17/2014

5201 RIGHT SHOULDER SEPARATED
Not Service Connected, Not Incurred/Caused by Service

5243 HERNIATED BULGING DISC
Not Service Connected, Not Incurred/Caused by Service

5260 LEFT KNEE CONDITION (CLAIMED AS BILATERAL KNEES VERY SORE)
Not Service Connected, Not Incurred/Caused by Service

5260 RIGHT KNEE CONDITION (CLAIMED AS BILATERAL KNEES VERY
SORE)
Not Service Connected, Not Incurred/Caused by Service
» 2
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NAME OF VETERAN VA FILE NUMBER | SOCIAL SECURITY NR POA COPY TO
James Macalush AMERICAN LEGION

5276

5276

5281

5281

6080
6100
6203

6304

7005
7015
7101

7307

7312

7538

LEFT FOOT (CLAIMED AS PROSTHETIC SHOES AND FEET PROBLEMS,
TROUBLE WALKING)
Not Service Connected, Not Incurred/Caused by Service

RIGHT FOOT (CLAIMED AS PROSTHETIC SHOES AND FEET PROBLEMS,

TROUBLE WALKING)
Not Service Connected, Not Incurred/Caused by Service

GREAT TQE, LEFT FOOT (CLAIMED AS LARGE BIG TOES ON BOTH
FEET OPERATED ON, TROUBLE WALKING)
Not Service Connected, Not Incurred/Caused by Service

GREAT TOE, RIGHT FOOT.(CLAIMED AS LARGE BIG TOES ON BOTH
FEET OPERATED ON ’I'ROUBLE WALK]NG)
Not Service Connccted Not. Incurred/Caused by Service

1"1 } ?
‘.’-‘ '5 &K
CHTS e F, 20t
Not Service Conne{:tcd Not?Incun‘ed/Caused by Service
, >,

o /ff///
BILATERALHEAR]NG LOSS 557 54

2

Servme

DIZZY W}ngwiffxﬁ{% i"ﬁg ' ij

Not Servme Connected/Not IncurredfCaused by Ser\nce

Not Semce Connected Not Incurred/Causedhy Service

Original Date 5f Denial; 05/2672000
TR

HEART PROBLEMS TOTAL OF 12 STENTS
Not Service Connected, Not Incurred/Caused by Service

LOW BLOOD PRESSURE
Not Service Connected, Not Incurred/Caused by Service

HIGH BLOOD PRESSURE (ALSO CLAIMED AS HYPERTENSION)
Not Service Connected, Not Incurred/Caused by Service

STOMACH CONDITION (CLAIMED AS CONTINUED STOMACH
PROBLEMS)
Not Service Connected, Not Incurred/Caused by Service

LIVER PROBLEMS
Not Service Connected, Not Incurred/Caused by Service

RIGHT GROIN PAINNHEMATURIA
Not Service Connected, Not Incurred/Caused by Service
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Veterans Beneﬁts Administrati 12/13/2016
NAME OF VETERAN COPY TO

James Macalush

VA FILE NUMBER POA
] AMERICAN LEGION

7913

8407

TYPE (2) DIABETES
Not Service Connected, Not Incurred/Caused by Service

BELL'S PALSY
Not Service Connected, Not Incurred/Caused by Service

PENSION ENTITLEMENT DECISIONS (2 PT, 9 NOT PT, 11A, and 11B)

SPECIAL MONTHLY PENSION :

Veteran A&A - Not At Government Expense from 04/22/2013

N,
Veteran Entitled to SMP H/B - 100%.’60 from 07/(13[}'99 t§'0ﬁ422/2013

5292

5290

9433

5201

7913

8100

Pensmn e
1 00%

Pensmn‘
40%

' DEGENERATIVE DISG DISEASE ' CERVICAL SPINE

Pension
0%

DYSTHYMIC DISORDER
Pension
30%

RESIDUALS, RIGHT SHOULDER INJURY
Pension
20%

DIABETES MELLITUS
Pension
20%

HEADACHES

Pension

10%
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Rating Decision

Department of Veterans Affairs
Veterans Benefits Administration

Page 4 of 4
12/13/2016

NAME OF VETERAN
James Macalush

] POA
- AMERICAN LEGION

COPY TQ

8620

8620

8629

PERIPHERAL NEUROPATHY RIGHT LOWER EXTREMY
Pension
10%

PERIPHERAL NEUROPATHY LEFT LOWER EXTREMITY
Pension
10%

LEFT LATERAL FEMORAL CUTANEOUS NEUROPATHY, LEFT THIGH
Pension
10%

COMBINED EVALUATION FOR PENSION 100% (Bllateral factor of 2.7 Percent for diagnostic codes

8620, 8620, 8629)
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(NOD.}) WHILE SPECIAL WORDING IS NOT REQUIRED, THE NOD MUST EE [N

Rcspondent Bimden: 30 mintes
Expiration Date: 097302018
T T T e i
. NOTICE OF—DISAGREEMENT 4
:oc%wwf OR l-!lursGo#éIER DULY APPOINTED REPRESENTATIVE WAY FILE
EXPRESS R DISSATISFACTION OR DISAGREEMENT WITH AN
ADJUDICATIVE DETERMINATION BY THE VA REGIONAL OFFICE. A DESIRE TO (DO NOT WRITE IN THIS SPACE)
CONTEST THE RESULT WILL CONSTITUTE A NOTICE OF DISAGREEMENT {VA DATE STANP)

TERMS WHICH CAN BE REASONABLY CONSTRUED AS DISAGREEMENT WITH
THAT DETERMINATION AND A DESIRE FOR APPELLATE RE\AEW {AUTHORITY:
38 U.S.C. 7105)

TO FILE AVALID NODP, THERE IS A TIME LIMIT OF ONE YEAR FROM THE DATE
VA MAILED THE NGHFICATICN OF THE DECISION TO THE CLAIMANT. FOR .. :
CONTESTED CLAIMS INCLUDING CLAIMS OF APPORTIONMENT, THIS TIME . -

LIMIT IS 60 DAYS FROM THE DATE VA MAILED THE ND'I'IFICATION OF THE
DECISICN TO THE CLAIMANT. — -

'MOTE: You can ewm'compfete the form onfine ar hy hand. Flease pnnt information using blue or black ink, neaﬁy and legibly to heip process the form,
PART | - FERSONAL PERSONAL INFORMATION ___

?middlefuid,lmﬂ ] ; i 5;,91

CLAIMANT'S PERSONAL INFORMATION
4. - — : : . 7 P,
(R 1111 R FCRILTE 7

|
N CURRENTMAIL]NGADDRESS {Number and street or ruraf , P.O. BOK.C#;‘(.&‘BIE. 2ZIP Cods end Country) ‘
PP R LAY [P Cr I T T I I T T TTTTIT]
R o 7 2 3
i1 e P CI Vil B

6. PREFERRET! TELEPHONE NUMBER (Tncluds Area Cade} EFEBBEQ_E_—MAIL ADDRESS

N PART 0] - TELEPHONE CONTACT

<,

R - - ra a
8. WOULD YOU LIKE TO REGEIVE A HONE CALI OR E-MAR. FROM A REPRESENTATIVE AT YOUR LGCAL REGIONAL OFFICE
‘REGARDING YOQUR NOD? ' ' :
Fhves [ Ino.

(Tfjwammd'fn'ijﬂlmabqpmwaﬂaryaalqmiljmbawem&l‘M’a.m ad430pallmlrmcarfketdmkommbﬁ-md -
timme period pou select below. Please slect 10 i fEme perfods you ars avai blerorecdnapbamcuﬂ,)

JT.VETERANS N

b

8:00 am. - 10:00 a.m. A0:00 am, -~ 12:30 pm. L12:30 p.m. -2‘00 pm 200 p.m.-4:30 pm:

Ptmenm;banmgd@amm\émedﬁm 1,/2_3 7""737 ~ \_Z/Z;— |

/

PART tll - APPEAL PROCESS ELECTION:

9. SELECT ONE OF THE APPEALS PROCESSING METHODS BELOW (See Spedific Instrsctians, Page 2, Part i} for eddiional information) . .

1
[J Decision Rewiew Officer (DRO) Review Process

‘D Tradhional Appellate Review Process _' ‘ o ] .4

SUPERSEDES VA FORM 21-0858, JAN 2016.

WHICH WILL NOT BE USED., Page 3

o temwre W

* VA FORM
SEP 2015 21.0958
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BEST COPY

VETERAN'S SSN

PART V- SPECIF!C ISSUES OF DISAGREEMENT

10 NOTEF!CA'HONEDEC%?ION LETTER DATE

5 7L

IN EACH BOX: YOU MAY ATTACH ADDITIONAL SHEETS IF NECﬁSSARY

11.P LIST EACH SPECIFIC ISSUE OF DimﬂEEMEm AND NOTE THE AREA OF DISAGREEMENT. IF YOU DISAGREE ON THE
EVALUATION OF A DISABILITY, SPECIFY PERCENTAGE: EVALUATION SOUGHT, TF KNOWN. PLEASE LIST ONLY ONE DISABILITY

[] Evatuaiion of Disabiity
O Other (Pléase apecify befow)

A fic Issie of Disagreement . _B. Area of bi ment 6. Percentage (%) Evaluation t ST ks Cod

/ e serv ; i
B ’d o) arvice Connezfion . :

j - o i

] W Y <] Effective Date of Award :

(Bt o rd 05 igimcoman

“1[ ] Effeciive Date of Award

4 4 y o [] Evetuation of Bisabity
(K} \5&1’ | %4 ﬂ_’ [ O easespecity b

[J Service Corinection
[ Efiective Date 6f Award
7] Evalustion of Dlsabfty

O iher (Pleass specify balaw)

7] Effective Date of Avrard
|} Eveluation of Disatibty
|j Other (Please spectiy below)

] Service Conhection _
] Effective Date of Award
[] Evaluation of Disabifzy
D Other (Pleass speeify beline}

-;LEEA:GYD[l REWENTW/?VQ %yd Jf ﬂ’f(/

| %7‘ s ﬁﬁ/ﬂwﬁq/
@Wg (‘?mﬂé Dowe CTQVV;H@ ﬁ/-?s»

12A, IN THE SPACE BE.UW ORONA SEPARATE PAGE, PLEASE EXPLAIN WHY YOU FEEL WE E?RRECFLY DEC!DED YOUR CLAIM ;

7%’;

H‘) ATTACH ADDTI'IONAL PAGES TO THIS NOD?
{1 20, how many?) B

PART V - CERTIFICATION AND SIGNATURE

J CERTIFY THAT THE STATEMEQTS ON THIS FORM ARE TRUE AND CORRECT TO THE BEST OF MY KNQWLEDGE AND BEUEF

OFAHYSTATEMENT OR VIDEHCE OF A MATERIAL FACT, KNOWING IT TO BE FALSE.

P NAi.nEs WHICH INCLIDE A FINE, IMPRISONMENT, OR BOTH, FOR THEWE
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De partment of
Veterans Affairs

PO BOX 5206 74 September 21, 2017
JANESVILLE WI 53547-5206

JAMES V MACALUSH In Reply Refer To:

6731 MATT PLEDGER CT File Number:

N FORT MYERS FL 33917 _
J V MACATL
Payee 00

We have received your claim. It is our sincere desire to decide your
case promptly. However, as we have a great number of claims, action on
yours may be delayed. We are now in the process of deciding whether
additional evidence or information is needed. If we need anything else
from you, we will contact you, so there is no need to contact us in the
meantime. If you do write us, be sure to show YOUR file number and full
name, or have it at hand 1f you call.

If your mailing address is different than that shown above, please
advise wus of your new mailing address. You should notify wus
immediately of any changes in your mailing address.

If you have any gQuestions or need assistance with this c¢laim, you
may contact us by telephone, e-mail, or letter.

If you Here is what to do.

Telephone |[Call us at 1-877-294-6380. If you use a Telecommunications
Device for the Deaf (TDD), the Federal number is 711.

Use the Send electronic inquiries through the Internet at
Internet |https://iris.va.gov.
Write - VA now uses a centralized mail system. For all written

communicaticns, put your full name and VA file number on
the letter. Please mail or fax all written correspondence
to the appropriate address listed on the attached Where to
Send Your Written Correspondence chart.

Kind regards,

REGICNAL OFFICE DIRECTOR
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DEPARTMENT OF VETERANS AFFAIRS

Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify
your benefit type (Compensation, Veterans Pension, or Survivors Benefits); then, locate the

corresponding address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension and Survivors
Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. Box 4444
Janesville WI 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For correspondence relating to all Veterans Pension and Survivors Benefits claims:

Location of Residence Address
Alabama Kentucky Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio - Claims Intake Center -
Illinois Michigan Tennessee Attention: Milwaukee Pension
Indiana Mississippl Wisconsin Center
P.O. Box 5192
Janesville W1 53547-5192
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico - P.O. Box 5365
Idaho Oklahoma Central America Janesville W1 53547-5365
Iowa Oregon South America )
Kansas South Dakota Caribbean
Minnesota
Connecticut New Hampshire  South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention:; Philadelphia Pension
Maine Pennsylvania District of Center
Maryland Rhode Island Columbia P.O. Box 5206
Massachusetts Puerto Rico Janesville W1 53547-5206
Canada

Countries outside of North, Central or South America
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DEPARTMENT OF VETERANS AFFAIRS

September 26, 2017

JAMES MACALUSH In reply, refer to:

6731 MATT PLEDGER CT 317/VSC/IPC/PAS

N FORT MYERS, FL 33917 File Number ||| |} N
' James Macalush

Dear Mr. Macalush:

We received your written disagreement with the Department of Veterans Affairs (VA) decision
of December 21, 2016. This letter describes what happens next.

How Will VA Try to Resolve My Disagreement?

This local VA office will try to resolve your disagreement through the Post-Decision Review
Process. As part of this process, you must decide how you would like us to handle your appeal.

- You may choose to have a Decision Review Officer (DRO) assigned to your case or to follow
the traditional appeal process. A DRO is a senior technical expert who 1s responsible for holding
post-decisional hearing and processing appeals.

How Do | Select DRO or Traditional Appeal Process?

You must notify us within sixty (60) days from the date of this letter whether you want to have
your case reviewed by the DRO or by the traditional appeal process. If we do not hear from you
within 60 days, your case will be reviewed under the traditional appeal process.

How Does the Post Decision Review Process Work?

Complete review: The DRO will review the materials in your VA claims folder, including
evidence and arguments, and statements from your representative. This may lead the DRO to
request additional evidence from you, your doctor or some other source. You may be asked to
participate in an informal conference with the DRC to discuss your case.

New decision: The DRO may make a new decision. The DRO has the authonty to grant
benefits based on clear and unmistakable error, de novo review, or the receipt of new and
material evidence. Should the DRO make a new decision, you will be notified of the decision
and your appeal rights. If the DRO cannot resolve your disagreement, you will receive a
Statement of the Case that is explained below.

, #,
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File Number: -

MACALUSH, JAMES

How Does the Traditional Appeal Process Work?

Complete review: A VA staff member wiil check your file for completeness. Then a review
will be made of your evidence and arguments, statements from your representative and any other
information available in your claims folder. This may lead to a request for additional evidence
from you, your doctor, or other sources. You may be asked to clarify questions about your
disagreement.

What is a Statement of the Case?

If we cannot grant your appeal based on the review and an examination of any additional
evidence, we will prepare a Statement of the Case (SOC) and send you a copy. The SOC will
provide you with an explanation of the decision made on your case. The SOC will include a
summary of the evidence, a citation to pertinent laws, a discussion of how these laws affect the
decision, and a summary of the reasons for the decision. If you still do not agree with that
decision and wish to continue your appeal, you need to submit a substantive appeal in response
to the SOC, so that your case can be sent to the Board of Veterans’ Appeals. Instructions on how
to file substantive appeals will be provided in our letter notifying you of the decision.

May | be Represented?

You designated AMERICAN LEGION to represent you in presenting your claim to VA. We will
work with this representative while trying to resolve your disagreement. If you have not already
done so, you should contact your representative directly to discuss your case.

We hope we will be able to resolve your disagreement to your satisfaction.

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

¢ Submit claims for benefits and/or upload documents directly to the VA

e Request to add or change your dependents

* Update your contact and direct deposit information and view payment history

* Request a Veterans Service Officer to represent you '

+ Track the status of your claim or appeal

¢ Obtain verification of your military service, civil service preference, or VA benefits
¢ And much more!
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Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail. .

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

e $Here, i what to,do SR
Telephone Call us at 1 7800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write VA now uses a centralized mail system. For all written

communications, put your full name and VA file number
on the letter. Please mail or fax all written
correspondence to the appropriate address listed on the
attached Where to Send Your Written Correspondence.

In all cases, be sure to refer to your VA file number, ||| N

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at
http://iris.va.gov.

We sent a copy of this letter to your representative, AMERICAN LEGION, whom you can also
contact if you have questions or need assistance.

Sincerely yours,
Regional Office Director

Enclosures:  Where to Send Your Written Correspondence
Appeals Election Form )

cc: AMERICAN LEGION
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DEPARTMENT OF VETERANS AFFAIRS

"~ Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify your
benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the corresponding
address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence Address
Department Of Veterans Affairs
. ] ) Evidence Intake Center
All United States and Foreign Locations P.O. Box 4444

*Note: For foreign Veterans Pension and Survivor
Benefits please refer to the below addresses.

Janesville, W1, 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For correspondence relating to all Veterans Pension and Survivor Benefit claims:

Location of Residence

Address

Alabama Kentucky Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio Claims Intake Center
llinois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississippi Wisconsin P.O. Box 5192
Janesville, WI 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. Box 5365
Idaho Oklahoma Central America Janesville, W1 53547-5365
Iowa Oregon South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604
Minnesota
Connecticut New Hampshire  South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. Box 5206
Maryland Rhode Island Columbia Janesville, W1 53547-5206
Massachusetts Puerto Rico Or fax your information to:
Canada Toll Free: (844) 655-1604

Countries outside of Nprth, Central or South America
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APPEAL ELECTION FORM

NOD Dated:

Please select Decision Review Officer OR Traditional Appeal Process.
If you select both options, you will have your appeal processed by the Decision
Review Officer,

Veteran: James Macalush

VA File Number: 20763926

I elect to have my appeal processed by the Decision Review Officer.

I elect the Traditional Appeal process.

Signature Date
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23 October 2017

JAMES V MACALUSH In reply, refer to:
6731 MATT PLEDGER CT 310/PMC/APPEALS/PW
N FORT MYERS FL 33917 . File Number: ||| | | N

James V. Macalush

Dear Jaimes Macalush:

We are working on your notice of disagreement.

This letter tells you what we will do with your claim and what you can do to help us. Please read
the enclosure to this letter entitled, “Veteran Claims Assistance Act (VCAA).” The enclosure
explains how we obtain evidence related to your claim and the legal requirements for supporting
your claim.

-

Is There Anything Else You Need To Send? See below

¢ We have enclosed a “VCAA Notice Response.” We encourage you to return this
document, as it may expedite a decision on your claim.

Where Should You Send What We Need?

Please note that the quickest, easiest, and most secure way to submit any documents to us is
via the eBenefits website. Just visit www.eBenefits.va.gov to register. Please also refer to the
“What is eBenefits?” section of this letter for more mmformation.

Please send what we need to this address:

Department of Veterans Affairs
Claims Intake Center

Attn: Phila Pension Center
P.O. Box 5206

Janesville WI 53547-5206

You can send what we need to the appropriate address listed on the attached Where to Send Your

Written Correspondence chart.

F £
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How Soon Should You Send What We Need?

e We strongly encourage you to send any information or evidence as soon as you can. If we do
not hear from you, we may make a decision on your claim after 30 days. However, you have
up to one year from the date of this letter to submit the information and evidence necessary to
support your claim. If we decide your claim before one year from the date of this letter, you
will still have the remainder of the one-year period to submit additional information or
evidence necessary to support your claim.

What Have We Done?
¢ We have made a second request for copies of treatment records or other evidence from:

Lee Physicians Group, Dr Butler
Lee Physicians Group, Dr Arcement

We did receive the medical information you provided from Dr Schultz and Dr Mina.

Even though we have asked for this information, it is your responsibility to see that VA
receives it (except for any evidence kept by the VA, military or any other federal government
agency). We will wait an additional 15 days for this evidence.

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.
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How Can You Contact Us?_

If you are looking for general information about benefits and eligibility, you should visit our web
site at http://www.va.gov. Otherwise, you can contact us in several ways. Please give us your
VA file number . when you do contact us.

e Call us at 1-800-827-1000 or 1-877-294-6380. If you use a Telecommunications Device for
the Deaf (TDD), the Federal number is 711 (international number is 1-800-829-4833).
* Send us an inquiry using the Internet at https://iris.va.gov.

We look forward to resolving your claim in a fair and timely manner.

Sincerely yours,

2O Denector

RO Director
VA Regional Office
Enclosures: Where to Send Your Written Correspondence

Veterans Claims Assistance Act (VCAA)

cc: AMERICAN LEGION
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~ James V. Macalush

VCAA NOTICE RESPONSE
Date of Claim: May 3, 2017

F

We provided a notice to you about the evidence and information VA needs to support your claim
for benefits. At this time, you may choose to indicate whether you intend to submit additional
information or evidence that would help support your claim.

Your signed response will let us know whether to decide your claim without waiting 30 days, or
whether we should give you the full 30 days from the date of the letter sent with this notice
response before deciding your claim. ‘

Your signanlfe on this response will not affect:

Whether or not you are entitled to VA benefits;

The amount of benefits to which you may be entitled;

The assistance VA will provide you in obtaining evidence to support your claim; or
The date any benefits will begin if your claim 1s granted.

RESPONSE

I elect one of the following: (Whichever box you check, you have one year from the date of the
notice to give VA any other information or evidence you think will support your claim.)

O I have enclosed all the remaining information or evidence that will support my claim, or I have
no other information or evidence to give VA to support my claim. Please decide my claim as
soon as possible.

O I will send more information or evidence to VA to support my claim. VA will wait the full 30
days from the date of the letter sent with this notice response before deciding my claim.

Claimant/Representative Signature ' " Date
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July 9, 2018

JAMES V MACALUSH In reply, refer to:

6731 MATT PLEDGER CT 339/VSR3/DOK

N FORT MYERS FL 33917 File Number: ||| | | N

JAMES MACALUSH

Dear Mr. MACALUSH:

We are working on your claim.

What Do We Still Need From You?

We need additional evidence from you. Please put your VA file number on the first page of
every document you send us.

* On your application, you indicated that you received treatment from Dr. John Mina.

Complete and return the enclosed VA Form 21-4142, Authorization to Disclose Information
to the Department of Veterans Affairs (VA), and VA Form 21-4142a, General Release for
Medical Provider Information to the Department of Veterans Affairs (VA), so that we can
obtain treatment records on your behalf. You may want to obtain and send us the records
yourself, if possible.

Please complete both of the attached forms in order for us to assist with obtaining your
records. . '

How Should You Submit What We Need?

Please note that the quickest, easiest, and most secure way to submit any documents to us is via
the eBenefits website. Just visit www.eBenefits.va.gov to register. Please also refer to the “What
is eBenefits?” section of this letter for more information.

You can also send what we need to the appropriate address listed on the attached Where to Send
Your Written Correspondence chart.

*

How Soon Should You Send What We Need?
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We strongly encourage you to send any information or evidence as soon as you can. If we do not
hear from you, we may make a decision on your claim after 30 days.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

[ T

Here is what[toydo

Telephone Call us at 1-800-827—1000.. Eou usé a Telecommunications Device
for the Deaf (TDD), the Federal number 1s 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.com/.

Write VA now uses a centralized mail system. For all written

communications, put your full name and VA file number on the letter.
Please mail or fax all written correspondence to the appropriate
address listed on the attached Where to Send Your Written
Correspondence chart, below.

In all cases, be sure to refer to your VA file number |||

If you are looking for general information about benefits and eligibility, you should visit our web
site at htips://www.va.gov, or search the Frequently Asked Questions (FAQs) at
https://iris.custhelp.cony/.

What Is eBenefits?

eBenefits provides electronic self-service resources to Servicemembers, Veterans, and their
families. Use of these resources often helps us serve you faster! Through the eBenefits website
you can:

Submit claims for benefits and/or upload documents directly to VA

Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more! '

Enrolling in eBenefits is casy. Just visit www.cBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if

Page 2
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you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail. :

We have no record of you appointing a service organization or representative to assist you with
your claim. You can contact us for a listing of the recognized Veterans' Service Organizations
and/or representatives. Veterans' Service Organizations, which are recognized or approved to
provide services to the Veteran community, can also help you with any questions.

We look forward to resolving your claim in a fair and timely manner.

Thank you for your service,
Regional Office Director

Enclosure(s): Where to Send Written Correspondence
VA Form 21-4142a
VA Form 21-4142

Page 3
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Where to Send Your Written Correspondence |

In order to properly determine where to send your written correspondence, please first identify your
benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the corresponding
address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension and Survivor
Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. Box 4444
Janesville, W1, 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-5324-4260

For correspondence relating to all Veterans Pension and Surviver Benefit claims:

" Location of Residence Address
Alabama Kentucky . Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio Claims Intake Center
Illinois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississippi Wisconsin P.O. Box 5192
Janesville, WI 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas ' ‘
Arizona ‘Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. Box 5365
Idaho Oklahoma Central America Janesville, WI 53547-5365
lowa Oregon South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604
Minnesota
Connecticut New Hampshire = South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. Box 5206
Maryland Rhode Island Columbia Janesville, WI 53547-5206
Massachusetts Puerto Rico Or fax your information to:
' Canada

Countries outside of North, Central or South America

Toll Free: (844) 655-1604

»
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VETERAN NAME: ~ Submitted by:  vso
. FILE NUMBER: ’

RAMP OPT-lN ELECTION

RETURN THIS PAGE ONLY IF YOU WANT TO PARTICIPATE lN RAMP
(DO NOT complete this fon’n if you wish fo remam in the tu reéntlégacy appéals process}

Once you have réad and understood the attached VA Ietter please lndmte your efeetlon by
‘completing and retummg this notice’ with the coversheet provided o the ‘address noted below.

DEPARTMENT OF VETERANS AFFAIRS
" BVIDENCE INTAKE CENTER’
" PO BOX 4444
- s T JANESVILLEWI 53547-4444
. ’ . - CR
FAX TO: 844-531-7818

By completing this form, | elect to participate In RAVP. ] am withdrawing all eligible
pending compensation appeals in theirentirety, and any assocuated hearing requests, to
participate in VA's RAMP initiative. and have my eligible appeals proceed under the new process
described in the Appeals Modemization Act. { understand that | cannot return fo the cuirent
({iegacy) appeals system for the Issuss withdrawn. 1 also-acknowledge that, inthe event I want
the Board to review my claim, the Board will not consider my appeal untii after the new appeals
systein goes into effect, which will not be earlier than February 2018.

1 elect the i‘o[lowlng review option {select only one):
YO SuppEemental Ciaim .

] elect to have all eilglb!e issues currently on appeal prooessed as a supplemental cla;m i
would ke to subrmt or have already subrnitted new and relevart evidence'in support 6f my
claim for benéfits. | understand that | have 30 days frotn the date of my election to submit,
additional. evidence or natify VA of evidence that VA can dssist in gathering.

igher-Level Re\new -

f elect to have aii eligible issues currently on appezl reviewed in'the higher-level review

\ process. | understand that this review will be based upon the evidence submitted to VA as
of the date of this election and VA wiil not seek additional-evidence on my behalf as part of
. the higher-level review.

Place a check'in the boxbelaw if your wouild tike a one-time telephonic informal conference
with the Higher-Level Reviewer. If you have an accredited representative (VSO, attomey, or
agent) p!ease include his or her contact information below. {This 0pﬂon may cause some

" delay in the prooessmg of your hrgher—level review.)

] Informal Conférence Representaﬁve/(}rg

R70
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NOTICE
- Appeals Resource Center

Please place this covet sheet on top. of- any information or
- documents you send in respense to this letter. Failure to do so -
mav delay review of the matenal you submit. '

Section completed by VA personnel:

Last Name

%'-z/faé/

' First Name

N7 /s

"Access to these records is limited to; AUTHORiZED PERSONS ONLY.
-Infermation may not-be- dlsctoséd-fmm, 'thlS‘Eﬁfe uniess penmifted by all applicable i’egai’
authorities, which-may-include the Privacy Act; 38 U.S.C. §§ 5701, 5705, 7332; the
Heaith Insurance Portability and Accountability Act, and regulations lrnplementlng those
. provismns at 38 C.F.R. §§ 1.460 — 1,599 and 45C. FR Parts. 160 and 164,

-Anyone who discloses information in wblatlon ofthe above prowsmns may be subjectto
civil and criminal penalties.

Appeals Resource Center/397

S 11 17111

Version 1:2 - September 2017
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OMB Control No. 29000734
Respondent Burden: 5 minutes

— Expiraion Datc: 0721202
\'\ Department of Veterans Affairs REPORT OF GENERAL INFORMATION
NOTE - This forio must be filled out in ink or on a typewriter or 1. VA OFFICE 2. IDENTIFICATION NUMBERS (C, XC, 85, XS5, ¥, K. exc)
computer, as it becomes a permanent record m the veteran's folder. 317 _
3. LAST NAME - FIRST NAME - MIDDLE NAME OF VETERAN (Type or prini} 4. DATE OF CONTACT {Month, day, year)
MACALUSHE, JREMES V . . 11/08/2018
5, ADDRESS OF VETERAN (Tnclude number and street or rural route, city or P.O., State and ZIP Code) | 6A. TELEPHONE NUMBER OF VETERAN (Include Area Code)
6731 Matt Pledger Ct DAY EVENING
N Ft Myers, FL 33917 : 2396344157

6B. E-MAIL ADDRESS ({f applicable)

7. NAME OF PERSCN CONTACTED 8. TYPE OF CONTACT

SAA [J PersoNAL TELEPHONE

9. ADDRESS OF PERSON CONTACTED 10. TELEPHONE NUMBER OF PERSON CONTACTED
SAA {Inciude Area Code}

1 certify that 1 properly identified my caller using the 1D Protocol

11. BRIEF STATEMENT OF INFORMATION REQUESTED AND GIVEN:

The St. Petersburg Regional Office provides the following information in response to your
inquiry dated November 07, 2018: Mr. James Macalush was contacted n November 08, 2018
regarding his NSC Pension benefits, and the pending REMP appeal, established under proper
controls and dated August 07, 2018,

Mr. Macalush's case is flashed for expedited processing due to his advanced age and
hardship. Mr. Macalush was informed that his NSC Pension Award was recently reviewed, and
he has received a retro active payment for the SMP that was granted effective from July 03,
1559, and his award has been resumed. Mr. Macalush was also informed that the rating for
his AMPUTATION RIGHT S5TH FINGER DISTAL TO DISTAL INTERPHALANGEAL, JOINT, has been rated zero
percent disabling, effective from September 23, 2000. Mr. Macalush was provided - the
criteria to rate his condition at zero percent, an amputation of the distal joint {the tip
of the finger) being zero percent, but if the amputation had been proximal, the joint
closer to his hand, a compensable rating could be assigned. <Claims for secondary
conditions, such as arthritis were also discussed, and Mr. Macalush was informed that he
may apply for an increased disability evaluation. Mr. Macalush stated he just wanted to be
service connected for his 5th finger amputation, and for residuals of Malaria. The
previous rating decision that denied service connected disability due to Malaria was
reviewed, and Mr. Macalush was informed that in order to reopen a claim for this condition,
that he must provide new and material evidence. What constitutes new and material evidence
was alsc discussed. Mr. Macalush was provided the lLee County Veterans Service Office
contact information, and encouraged to discuss his claims with his American Legion Service
Officer. Mr. Macalush was appreciative of the contact.

Notification of Action

[ read the following statement to the caller:

"l am a VA emplovee who is authorized to receive or request evidentiary information or statements that may result in a change in your VA benefits, The
primary purpose for gathering this information or statement is 10 make an eligibility determination. It is subject to verification through computer matching

programs with other agencies.”
cc: POA (Ifapplicable): 074 - AMERICAN LEGION
DIVISION OR SECTION EXECUTED BY (Signatwre and title}
VSC/21BC/SG Susan L. Geoins 282573wmilinita Bam i

PRIVACY ACT NOTICE: The YA wiil not disclose information collected on this form o any source other than what has been awhorized under the Privacy Act of 1974 or Title 5, Code of
Federal Regulations 1.576 for routine uses (i.e., civil or criminal law enforcemenl, congressional communicaticns, epidemiological or research studies, the collection of meney owed to the
United Sttes, litigation in which the United States is a party or has an interest, the administration of VA programs and delivery of VA benefits, verification of identity and starus, and personnel
administration) as identified in the VA system of records, S8VA/21/22/28 Compensation. Pension, Education and Vocational Rehabilitation and Employment Records - VA, published in the
Federal Regisier. Your obligation to respond is required W obtain or retain benefits. The responses yon submit are considered conlidential (38 U.S.C. 5701). Information submitied is subject to
verification through computer matching programs with other agencies.

RESPONDENT BURDEN: We nead this information to obtain evidence ingupport of your claim for benefis (38 U.S.C. 501(n) and (b)}. Title 38, United States Code, allows,as to ask for this
informatior. We estimate that you will need an average of 5 minutes to respond 1o the questions on this form. VA cannot conduct or sponsar a collection of information unless a valid OMB
contrel number is displayed. Valid OMB control numbers can be located on the OMB [niernet Page af www.reginfo.gov/pablic/do/PRAMain. If desired, you can call 1-800-827-1000 o get
information on where (o send comments o suggestions about this form

VA FORM SUPERSEDES VA FORM 27-0820, SEP 2015,
JUuL 2018 27-0820 WHICH WILL NOT BE USED.
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DEPARTMENT OF VETERANS AFFAIRS

November 19, 2018 .

JAMES MACALUSH ' In reply, refer to:
6731 MATT PLEDGER CT 318/Appeals/AKM
N FT MYERS, FL 33917 ' File

JAMES MACALUSH

Dear Mr. MACALUSH:

We received your election to participate in the Rapid Appeals Modemization Program (RAMP)
on August 7, 2018. In response to your request, we have withdrawn your appeal(s) and
discontinued appeals processing on the following condition(s)/issue(s):

L Evaluation of amputation right 5th finger distal to distal interphalangeal joint
. Service connection for malaria
Your appeal can no longer be reinstated under the current appeals process.

You elected to have the above noted condition(s)/issue(s) reviewed under the higher-level review
lane. '

We will review your claim and provide you with a new decision based on the review option
selected. If we need additional information from you or find an error in the processing of your
claim, we will notify you.

Note: Any issue(s) currently pending on appeal that are not listed above will remain in the
legacy appeal process.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, ¢-
mail, or letter,

Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.
Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov.
» r 4
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File Number: - :

MACALUSH, JAMES

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail or fax all written
correspondence to the appropriate address listed on the
attached Where to Send Your Written Correspondence.

In all cases, be sure to refer to your VA file number, ||| | |

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at
https://iris.custhelp.va.gov.

We sent a copy of this letter to your representativeé, AMERICAN LEGION, whom you can also
contact if you have questions or need assistance.

Sincerely yours,

Regional Office Director

Enclosures:  Where to Send Your Written Correspondence

cc: AMERICAN LEGION
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DEPARTMENT OF VETERANS AFFAIRS

JAMES V MACALUSH _ In reply, refer to:

6731 MATT PLEDGER CT 317/CM

N FT MYERS FL 33917 File Number |||} N
JAMES MACALUSH

Dear Mr. JAMES V MACALUSH:

We are working on your claim.

If You Have Questions or Need Assistance
If you have any questions or need assistance with this claim, you may contact us by telephone, e-

mail, or letter.

Télephone

Call us at 1-800-827-1000. ’If. you use Ia Te—l't—acommjnications Device

for the Deaf (TDD), the Federal number is 711.
Use the Internet Send electronic inquiries through the Internet at
: https:/iris.custhelp.com/.
Write VA now uses a centralized mail system. For all written

communications, put your full name and VA file number on the letter.
Please mail or fax all written correspondence to the appropriate
address listed on the attached Where to Send Your Written
Correspondence chart, below. '

In all cases, be sure to refer to your VA file number |||

If you are looking for general information about benefits and eligibility, you should visit our web
site at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at

https://iris.custhelp.com/.
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File Number: -

What Is eBenefits?

eBenefits provides electronic self-service resources to Servicemembers, Veterans, and their
families. Use of these resources often helps us serve you faster! Through the eBenefits website
you can:

Submit claims for benefits and/or upload documents directly to VA

Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.

We sent a copy of this letter to AMERICAN LEGION, who you have appointed as your
representative(s). If you have questions or need assistance, you can also contact your
_ representative.

We look forward to resolving your claim in a fair and timely manner.

Thank you for your service,

Regional Office Director

Enclosure(s): Where to Send Written Correspondence

e AMERICAN LEGION
POA National Organization

Page 2
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Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify your
benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the corresponding
address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension and Survivor
Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. Box 4444
Janesville, W1, 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For correspondence relating to all Veterans Pension and Survivor Benefit claims:

Location of Residence

Address

Alabama Kentucky Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio Claims Intake Center
Illinois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississippi Wisconsin P.O. Box 5192
' Janesville, W1 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. Box 5365
Idaho Oklahoma Central America Janesville, W1 53547-5365
Iowa Oregon \ South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604
Minnesota
Connecticut New Hampshire  South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. Box 5206
Maryland Rhode Island Columbia Janesville, W1 53547-5206
Massachusetts Puerto Rico Or fax your information to:
Canada Toll Free: (844) 655-1604

Coyntries outside of North, Central or South America
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DEPARTMENT OF VETERANS AFFAIRS
Board of Veterans’ Appeals
Washington, DG

November 26, 2018 In Repiy Refer To: 014CLB1 991

MACALUSH, James V.
- Mr. James V. Macalush

6371 Matt Pledger Court

North Fort Myers, FL 33917

Dear Mr. Macalush:

Thank you for your correspondence of October 4, 2018, which was received at
the Board of Veterans' Appeals (Board) on October 11, 2018, concerning your
claim. Your correspondence has been associated with your file.

In November 2017, VA launched the Rapid Appeals Modernization Program
{(RAMP) with the goal of providing eligible appellants with the earliest possible resolution
of their disagreement with VA’s decision on their claim. On August 15, 2018 you opted
in to participate in the Rapid Appeals Modernization Program (RAMP). If you have any
concerns regarding RAMP, please reach out to your local Regional Office.

| hope the information | have provided is helpful. If you would like to obtain a
status update on your case, you may log in to www.vets.gov. Please let me know if |
can be of any further assistance.

Sincerely,

0 00 . 5p G

David C. Spickler
Vice Chairman
Board of Veterans’ Appeals

cc: The American Legion
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DEPARTMENT OF VETERANS AFFAIRS

February 1, 2019

JAMES MACALUSH , In reply, refer to:

6731 MATT PLEDGER CT _ 345/CET

N FT MYERS, FL 33917 File Number: -
JAMES MACALUSH

Dear Mr, MACAITUSH:

This letter is to correct the RAMP Appeal Withdrawal letter sent to you on November 19, 2008.
We have changed your lane from high level review to supplemental claim lane.

We received your election to participate in the Rapid Appeals Modernization Program (RAMP)
on August 21, 2018. In response to your request, we have withdrawn your appeal(s) and
discontinued appeals processing on the following condition(s)/issue(s):

. amputation right 5th finger distal to distal interphalangeal joint and malaria

Your appeal can no longer be reinstated under the current appeals process.

You elected to have the above noted condition(s)/issue(s) reviewed under the supplemental claim
lane.

We will review your claim and provide you with a new decision based on the review option
selected. If we need additional information from you or find an error in the processing of your
claim, we will notify you. :

Note: Any 1ssue(s) currently pending on appeal that are not listed above will remain in the
legacy appeal process.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

Ly o N | N H << i< what(t67do.

Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
| https://iris.custhelp.va.gov.
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Page 2

File Number: |||}

MACALUSH, JAMES

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail or fax all written
correspondence to the appropriate address listed on the
attached Where to Send Your Written Correspondence.

In all cases, be sure to refer to your VA file number, |||

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at
https://iris.custhelp.va.gov.

We have no record of you appointing a service organization or representative to assist you with
filing an intent to file and/or your claim. You can contact us for a listing of the recognized
Veterans Service Organizations and/or representatives. Veterans Service Organizations, which

~ are recognized or approx;ed to provide services to the veteran community, can also help you with
any questions.

Sincerely yours,
Regional Office Director

Enclosures:  Where to Send Your Written Correspondence
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DEPARTMENT OF VETERANS AFFAIRS

Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify your
benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the corresponding
address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension

and Survivor

_ Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. Box 4444
Janesville, W1, 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For correspondence relating to all Veterans Pension and Survivor Benefit claims:

Location of Residence Address
Alabama Kentucky Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio Claims Intake Center
linois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississtppi Wisconsin P.O. Box 5192
Janesville, WI 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. Box 5365
Idaho Oklahoma Central America Janesville, WI 53547-5365
Towa Oregon South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604
Minnesota
Connecticut New Hampshire  South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. Box 5206
Maryland Rhode Island Columbia Janesville, W1 53547-5206
Massachusetts Puerto Rico Or fax your information to:
Canada Toll Free: (844) 655-1604
Countries outside of North, Central or South America
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DEPARTMENT OF VETERANS AFFAIRS

February 8, 2019

JAMES V MACALUSH
6731 MATT PLEDGER CT
N FT MYERS, FL 33917

In Reply Refer To: 319/Post B/AG

MACALUSH, James V

Dear Mr. Macalush:

You have chosen to participate in the Rapid Appeals Modernization Program (RAMP). VA
completed your request for supplemental level review received on August 21, 2018.

We made a decision regarding your entitlement to VA benefits.

This letter tells you what we decided. It includes a copy of our rating decision that gives the
evidence used and reasons for our decision. We have also included information about what to do
if you disagree with our decision, and who to contact if you have questions or need assistance.

What We Decided

Entitlement to a higher evaluation for amputation right 5" finger distal to distal
interphalangeal joint, which is currently 0 percent disabling, is denied:

Medical Description Percent (%)
Assigned
Amputation right 5th finger distal to 0%
distal interphalangeal joint

We determined that the following condition was not related to your military service, so
service connection remains denied:

Medical Description

Malaria

Your overall or combined rating is 0%. We do not add the individual percentages of each
condition to determine your combined rating. We use a combined rating table that considers
the effect from the most serious to the least serious conditions.

We have enclosed a copy of your Rating Decision for your review. It provides a detailed
explanation of our decision, the evidence considered, and the reasons for our decision. Your

connesseior | WHRAIHREHNRNY



Case: 18-6759 Page: 125 0of 201  Filed: 02/26/2019

Macalush, James V

Rating Decision and this letter constitute our decision based on the supplemental level claim
review received on August 21, 2018. It represents all claims we understood to be specifically
made, implied, or inferred in that claim.

What You Should Do If You Disagree With Our Decision

If you do not agree with our decision, you should write and tell us why. You have one year from
the date of this letter to file one of the following options:

For review of a supplemental claim decision, you may
e File a Supplemental Claim

e Request a Higher-Level Review
e File an Appeal to the Board of Veterans’ Appeals

For review of a higher-level review decision, you may
e File a Supplemental Claim
e File an Appeal to the Board of Veterans’ Appeals

Please note: You may not request a higher-level review of a decision on a higher-level review
or a decision on an appeal to the Board of Veterans’ Appeals.

You must use the attached VA Form 21-4138, Statement in Support of Claim, “RAMP
Selection” to notify us of your decision to seek further review. The VA Form 21-4138, “RAMP
Selection” is the only form accepted by VA during RAMP.

If you elect to file an appeal with the Board of Veterans” Appeals, your Notice of Disagreement
(NOD) will be assigned a docket number based upon the date of receipt. The Board will begin
processing these appeals in the new, more efficient appeals process no earlier than October 2018.
The enclosed “RAMP Review Rights,” explains your options in greater detail and provides
instructions on how to request further review.

If you would like to obtain or access evidence used in making this decision, please contact us by
telephone, email, or letter as noted below letting us know what you would like to obtain. Some
evidence may be obtained online by visiting www.eBenefits.va.gov.

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:
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Macalush, James V

Submit claims for benefits and/or upload documents directly to the VA

Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Obtain verification of your military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.

If you Here is what to do.

Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov.

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number on
the letter. Please mail or fax all written correspondence to
the appropriate address listed on the attached Where to Send
Your Written Correspondence.

In all cases, be sure to refer to your VA file numbejjj | |

If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQSs) at
https://iris.custhelp.va.gov.

We have no record of you appointing a service organization or representative to assist you
with your claim. You can contact us for a listing of the recognized veterans' service

organizations and/or representatives. Veterans' service organizations, which are recognized or
approved to provide services to the veteran community, can also help you with any questions.

Sincerely,
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Macalush, James V

Regional Office Director

Information is available - https://iris.custhelp.va.gov

Enclosure(s): Rating Decision February 7, 2019
RAMP Review Rights
VA Form 21-4138, Statement in Support of Claim, “RAMP Selection”
Where to Send Your Written Correspondence

038/IM3926/AG
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DEPARTMENT OF VETERANS AFFAIRS
Veteran's Benefits Administration
Regional Office

James Macalush

VA File Number

Rating Decision
02/07/2019

INTRODUCTION

As a result of the enactment of the Veterans Appeals Improvement and Modernization Act
0f2017 (Public Law 115-55), the Department of Veterans Affairs (VA) is required to change its
current appeals process. Under the authority of Public Law 115-55, VA created the Rapid
Appeals Modernization Program (RAMP) to provide Veterans with the earliest possible
resolution of their claims. You have chosen to participate in RAMP, and you selected to have
your claim reviewed under the Supplemental Claim lane option.

We have received your supplemental claim on August 21, 2018

The records reflect that you are a veteran of the Korean Conflict Era and Peacetime. You served
in the Army from September 22, 1954, to August 27, 1957. A special review of your file was
mandated on August 21, 2018. Based on the review and the evidence listed below, we have made
the following decision(s).

DECISION

1. Entitlement to a higher evaluation for amputation right 5th finger distal to distal
interphalangeal joint, which is currently 0 percent disabling, is denied.

2. The previous denial of service connection for malaria is confirmed and continued.
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EVIDENCE

RAMP Opt-in election, received August 21, 2018

RAMP Appeal withdrawal letter, dated November 19, 2018

RAMP Appeal withdrawal letter, dated February 1, 2019

VA Form 21-526EZ Veteran's Fully Developed Claim, received July 18, 2016 and October
7,2016

VA Forms 21-4138, Statements in Support of Claim, received July 18, 2016 and October 7,
2016

Service Treatment Records for the period of service from September 22, 1954, to August 27,
1957, received August 11, 2016

Your written statements and receipts, received January 4, 2016, January 8, 2016, January 11,
2016, January 16, 2016, January 27, 2016, February 5, 2016, March 7, 2016, October 27,
2016, October 29, 2016, November 1, 2016, November 25, 2016 and November 29, 2016
VA letters concerning your claim, dated April 8, 2016 and September 23, 2016

VA Form 21-4142 Authorization and Consent to Release Information to Department of
Veteran's Affairs, received October 7, 2016

Wilkes-Barre VAMC (Veterans Affairs Medical Center) treatment records, from April 9,
2001 through February 3, 2010

Bay Pines VAMC (Veterans Affairs Medical Center) treatment records, from September 29,
2008 through December 12, 2016

Bay Pines VA Examinations, dated October 24, 2016 and December 3, 2016

Rating Decisions, dated May 26, 2000 and August 16, 2000

VA letter, dated March 13, 2000

The medical statements of March 21, 2000 and May 19 2000 from Dr. Daniel Rappaport of
the Medical Associates of the Lehigh Valley.

Notice of Disagreement, received September 19, 2017

Appeals Process Explanation letter, dated September 26, 2017

Traditional Appeal process election, received October 3, 2017

Section (8) 5103 Notice, dated October 3, 2017

VA examination, Bay Pines VA Medical Center, dated June 4, 2018

Deferred rating dated January 4, 2019

VA Form 21-0820 Report of General Information (clarifying Supplemental claim review),
dated January 29, 2019

Treatment reports, Bay Pines VA Medical Center for treatment from September 29, 2008 to
February 4, 2019

Treatment reports, Wilkes Barre VA Medical Center for treatment from April 9, 2001 to
February 3, 2010

REASONS FOR DECISION

1. Entitlement to a higher evaluation for amputation right 5th finger distal to distal

interphalangeal joint currently evaluated as 0 percent disabling.

A claimant may request readjudication of a previously denied claim, if new and relevant
evidence is presented or secured. VA will readjudicate the claim taking into consideration all of
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the evidence of record. New evidence means existing evidence not previously submitted to
agency decisionmakers. The term “relevant evidence” means evidence that tends to prove or
disprove a matter in issue. (See generally 38 U.S.C. § 5108, as amended by Public Law 115-55)

In support of your claim, VA has presumed the receipt of new and relevant evidence and your
claim is now reconsidered.

The rating schedule is primarily a guide in the evaluation of disability resulting from all types of
diseases and injuries encountered as a result of or incident to military service. An increase in the
evaluation assigned for a disability is warranted when the average impairment in earning
capacity resulting from such diseases and injuries in civil occupations has increased and the
disability picture meets the criteria required for a higher rating. (specified under 38 C.F.R. 88
4.1,4.7).

The rating decision dated December 13, 2016 with notification letter dated December 21, 2016
confirmed the evaluation for amputation right 5th finger distal to distal interphalangeal joint.

Entitlement to a higher evaluation for amputation right 5th finger distal to distal interphalangeal
joint, which is currently 0 percent disabling, is denied.

The evaluation of amputation right 5th finger distal to distal interphalangeal joint is continued as
0 percent disabling.

A noncompensable evaluation is assigned unless there is amputation of the little finger at the
proximal interphalangeal joint or proximal thereto.

A higher evaluation of 10 percent is not warranted unless the evidence shows:

» Amputation of the long, ring or little finger without metacarpal resection, at proximal
interphalangeal joint or proximal thereto; or,

* Favorable ankylosis involving the long and little fingers; or,

* Favorable ankylosis involving the ring and little fingers; or,

* Limited motion of the thumb: with a gap of one to two inches (2.5 to 5.1 cm.) between the
thumb pad and the fingers, with the thumb attempting to oppose the fingers; or,

Because the hand allows multiple digits to be combined into a single diagnostic code, it is
necessary to include all possible higher digit-combination criteria.

Favorable findings identified in this decision:
VA examination dated June 4, 2018, diagnosed you with amputation through the middle phalanx
or at the distal joint.

Laws and regulations applicable to this issue:
38 C.F.R. 83.159 Department of Veterans Affairs assistance in developing claims.
38 C.F.R. 84.1 Essentials of evaluative rating.
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38 C.F.R. 84.2 Interpretation of Examination Reports.
38 C.F.R. 84.6 Evaluation of Evidence.

38 C.F.R. 84.7 Higher of two evaluations.

38 C.F.R. 84.10 Functional impairment.

38 C.F.R. 84.45 The joints

38 C.F.R. 84.69 Dominant hand

38 C.F.R. 84.71a Schedule of ratings - muscle injuries

2. Service connection for malaria.

A claimant may request readjudication of a previously denied claim, if new and relevant
evidence is presented or secured. VA will readjudicate the claim taking into consideration all of
the evidence of record. New evidence means existing evidence not previously submitted to
agency decisionmakers. The term “relevant evidence” means evidence that tends to prove or
disprove a matter in issue. (See generally 38 U.S.C. § 5108, as amended by Public Law 115-55)

In support of your claim, VA has presumed the receipt of new and relevant evidence and your
claim is now reconsidered.

Service connection may be granted for any disease or injury that is considered to have resulted in
a period of war or service. To establish direct service connection for a claimed disorder,
objective evidence must show a diagnosis of a current disability that is related to a disease or
injury incurred in or aggravated during "active " service; or that manifested itself to a
compensable degree within one year from the date of discharge (specified under 38 C.F.R. §
3.303).

We have denied your claim for service connection for malaria because you do not have a
diagnosis of malaria.

The rating decision dated December 13, 2016 service connection for malaria remains denied
because the evidence submitted is not new and material. There was no evidence you were treated
for or diagnosed with malaria in service and there was no evidence you had a diagnosis of
malaria related to your military service. You were notified of this decision in our letter dated
December 21, 2016. You filed a timely appeal

The evidence does not show an event, disease or injury in service. Your service treatment
records do not contain complaints, treatment, or diagnosis for this condition.

The evidence does not show a current diagnosed disability.
Favorable findings identified in this decision:
None

Laws and regulations applicable to this issue:
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38 C.F.R. §83.105 Revision of Decision

38 C.F.R. 83.156 New and Material evidence

38 C.F.R. 83.159 Department of Veterans Affairs assistance in developing claims.

38 C.F.R. 83.303 Principles relating to service connection direct (all).

38 C.F.R. 83.304 Direct service connection; Wartime & Peacetime (all).

38 C.F.R. 84.88b Schedule of ratings - infectious diseases, immune disorders and nutritional

disorders (DC 6304)

REFERENCES:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs which govern entitlement to all veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our website, www.va.gov.
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Rating Decision | Department of Veterans Affairs Page 1 of 6
Veteran's Benefits Administration 02/07/2019
NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
James Macalush I |
COPY TO
ACTIVE DUTY
EOD RAD BRANCH CHARACTER OF DISCHARGE
09/22/1954 | 08/27/1957 Army Honorable
LEGACY CODES
ADD'L SVC COMBAT SPECIAL FUTURE EXAM
CODE CODE PROV CDE DATE
1 None
JURISDICTION: Authorized Review Requested 08/21/2018
ASSOCIATED CLAIM(s): 683; RAMP - Supplemental Claim Review Rating; 08/21/2018
SUBJECT TO COMPENSATION (1.SC)
5156 AMPUTATION RIGHT 5TH FINGER DISTAL TO DISTAL INTERPHALANGEAL

JOINT

Service Connected, Peacetime, Incurred
Static Disability

0% from 09/23/2000

COMBINED EVALUATION FOR COMPENSATION :

0% from 09/23/2000

NOT SERVICE CONNECTED/NOT SUBJECT TO COMPENSATION (8.NSCPeacetime, Korean Conflict)

5017 GOUT
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 02/17/2014

5201 RIGHT SHOULDER SEPARATED
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016
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Rating Decision | Department of Veterans Affairs Page 2 of 6
Veteran's Benefits Administration 02/07/2019
NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA

James Macalush

COPY TO

5243

5260

5260

5276

5276

5281

5281

5299-5201

5299-5201

HERNIATED BULGING DISC

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

LEFT KNEE CONDITION (CLAIMED AS BILATERAL KNEES VERY SORE)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

RIGHT KNEE CONDITION (CLAIMED AS BILATERAL KNEES VERY SORE)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

LEFT FOOT (CLAIMED AS PROSTHETIC SHOES AND FEET PROBLEMS,
TROUBLE WALKING)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

RIGHT FOOT (CLAIMED AS PROSTHETIC SHOES AND FEET PROBLEMS,
TROUBLE WALKING)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

GREAT TOE, RIGHT FOOT (CLAIMED AS LARGE BIG TOES ON BOTH FEET
OPERATED ON, TROUBLE WALKING)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

GREAT TOE, LEFT FOOT (CLAIMED AS LARGE BIG TOES ON BOTH FEET
OPERATED ON, TROUBLE WALKING)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

ROTATOR CUFF PROBLEMS, RIGHT SHOULDER

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 08/22/2018

ROTATOR CUFF PROBLEMS, LEFT SHOULDER
Not Service Connected, Not Incurred/Caused by Service
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NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY. POA

James Macalush

COPY TO

6080

6100

6205

6304

7005

7015

7101

7307

7312

Original Date of Denial: 08/22/2018

EYE SIGHT (CLAIMED AS LEFT EYE VERY BAD, CONTINUED LEAKING OF
EYES AND VERY SORE AND WEARS GLASSES TO READ AND SEE
OPTOMETRY QUITE A LOT)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

BILATERAL HEARING LOSS

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

DI1ZZY WHEN WALKING (CLAIMED AS | HAVE TROUBLE WALKING)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

MALARIA

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 05/26/2000

HEART PROBLEMS TOTAL OF 12 STENTS

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

LOW BLOOD PRESSURE

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

HIGH BLOOD PRESSURE (ALSO CLAIMED AS HYPERTENSION)

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

STOMACH CONDITION (CLAIMED AS CONTINUED STOMACH PROBLEMS)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

LIVER PROBLEMS

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016
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NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
James Macalush I .
COPY TO
7538 RIGHT GROIN PAIN/HEMATURIA

Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

7805 GALL BLADDER OUT/SCAR ON MY BODY
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 08/22/2018

7817 CANCER OF THE SCALP (SKIN CANCER)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 08/22/2018

7913 TYPE (2) DIABETES
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

7913 DIABETES MELLITUS TYPE 2 (ALSO CLAIMED AS HYPERGLYCEMIA)
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

8407 BELL'S PALSY
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 12/13/2016

9499-6847 SLEEP PROBLEMS
Not Service Connected, Not Incurred/Caused by Service

Original Date of Denial: 08/22/2018

PENSION ENTITLEMENT DECISIONS (2 PT, 9 NOT PT, 11A, and 11B)
SPECIAL MONTHLY PENSION :
Veteran A&A - Not At Government Expense from 10/18/2012
Veteran Entitled to SMP H/B - 100%/60% from 07/03/1999 to 10/18/2012

COMBINED EVALUATION FOR PENSION : 100% (Bilateral factor of 2.7 Percent for diagnostic codes
8620, 8620, 8629)
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Veteran's Benefits Administration 02/07/2019

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY. POA
James Macalush e

COPY TO

DISABILITIES CONSIDERED FOR PENSION PURPOSES ONLY

7006 MYOCARDIAL INFARCTION WITH HYPERTENSION AND OCCLUDED
CORONARY ARTERY
Pension
100%
5292 DEGENERATIVE DISC DISEASE, LUMBAR SPINE
Pension
40%
5290 DEGENERATIVE DISC DISEASE, CERVICAL SPINE
Pension
30%
9433 DYSTHYMIC DISORDER
Pension
30%
5201 RESIDUALS, RIGHT SHOULDER INJURY
Pension
20%
8100 HEADACHES
Pension
10%
8620 PERIPHERAL NEUROPATHY LEFT LOWER EXTREMITY
Pension
10%
8620 PERIPHERAL NEUROPATHY RIGHT LOWER EXTREMITY
Pension
10%
8629 LEFT LATERAL FEMORAL CUTANEOUS NEUROPATHY, LEFT THIGH
Pension

10%

COMBINED EVALUATION FOR PENSION : 100% (Bilateral factor of 2.7 Percent for diagnostic codes
8620, 8620, 8629)

Exhibit A-Page 120



Case: 18-6759 Page: 138 of 201  Filed: 02/26/2019

Rating Decision

Department of Veterans Affairs
Veteran's Benefits Administration

Page 6 of 6
02/07/2019

NAME OF VETERAN
James Macalush

VA FILE NUMBER

SOCIAL SECURITY NR

POA

COPY TO

eSign: certified by VSCTCHAR, RVSR
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Department of Veterans Affairs
Philadelphia Regional Office
PO Box 8079
Philadelphia PA 19101

DECLARATION OF MATTHEW WRIGHT

I, Matthew Wright, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury the
following:

I. |1 am the supervisor of the Philadelphia Pension Management Center (PMC) Appeals
Team. | am providing a response on the Veteran's Pension appeal. This
declaration is in response to the U.S. Court of Appeals for Veterans Claims January
28, 2019, Order in the matter of James V. Macalush, Petitioner, N0.18-6759. In that
Order, the Court instructed the Secretary to respond to Petitioner’'s petition. The
facts attested to herein are based on my personal knowledge.

James Macalush served honorably in the U.S. Army from September 22, 1954 until
August 27, 1957. Mr. Macalush is in receipt of non-service connected Pension
benefits with Aid and Attendance.

A Veteran’s monthly Pension rate is provisional, meaning it is paid at a rate based
upon a projection of a Veteran’s expected income and medical expenses. The
Veteran is then provided an opportunity to file a claim for adjustment of the rate
based upon actual income and expenses. In situations where a Veteran’s income is
lower or medical expenses are higher than projected, his or her Pension rate could
potentially be retroactively increased, with a lump sum payment issued for the
difference between that which was paid monthly and that which was due.
Conversely, if a Veteran’s income is higher, or medical expenses are lower than
projected, his or her Pension rate could potentially be retroactively reduced, thus
creating a debt owed back to VA for Pension benefits paid in excess.

Mr. Macalush’s Pension rate is based on his countable income from Social Security
along with his reasonably predictable medical expenses. Each year, he submits his
unreimbursed expenses and his Pension is recalculated to reflect his adjusted
countable income. Since 2013, these submissions and adjustments have enabled
VA to retroactively readjust his award to the maximum VA Pension rate for the prior
year.

In the beginning part of 2017, Mr. Macalush was receiving a Pension rate of $868.
This was based on his income from Social Security and a projection of annual
medical expenses of $6380 yearly. After processing his annual medical expenses for
2016, VA determined that we could no longer project $6380 in annual medical
expenses for 2017. The projected medical expenses were reduced to $1380 yearly
2017. This resulted in a reduction in his ongoing pension for 2017 to $446.00
monthly.
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In April 2017, Mr. Macalush was advised of the reduction in his 2017 pension rate.
He filed a Notice of Disagreement (NOD) in July 2017 to that reduction, amongst
other things. In March 2018, while this NOD was pending, VA readjusted his 2017
award to reflect his exact medical expenses 2017, which he submitted. In August
2018, his award for 2017 was retroactively increased from $446 monthly to $1794
monthly, thus satisfying the NOD with the 2017 Pension rate. His 2018 VA Pension
rate was adjusted to $478 monthly based on our projection of his expenses. Mr.
Macalush was given the appropriate appellate rights to appeal any aspect of that
August 15, 2018, decision.

Mr. Macalush, however, on September 27, 2018, filed an NOD with his 2018 VA
Pension rate. He continued to express disagreement with the ongoing pension rate,
essentially requesting that VA project a higher amount of medical expenses, to allow
for a higher rate of monthly Pension. Essentially, Mr. Macalush has requested that
VA project additional medical expenses in order to pay him a higher rate of Pension
on a month to month basis, as opposed to recalculating his annual award on a
retroactive basis based on actual paid expenses. Mr. Macalush submitted
correspondences since the September 2018 NOD. He has also submitted several
correspondences expressing his request for VA’'s immediate attention to his claims
and appeals. In November 2018, Mr. Macalush submitted a report of his 2018
unreimbursed medical expenses in support of his appeal along with additional
correspondences requesting readjustment and review.

Due to workload and the focus on appeals that have been pending longer than his,
Mr. Macalush’s appeal had not yet been fully reviewed nor had his correspondences
regarding his Pension disagreement been addressed. In response to this inquiry, the
Philadelphia PMC has reviewed the NOD, medical expenses and other
correspondence. In January 2019, this office made an adjustment to his award for a
full grant of benefits sought under this Pension appeal. We readjusted Mr.
Macalush’s award to reflect his countable 2018 medical expenses. Additionally, we
increased his projected award for 2019 to begin projecting additional recurring
medical expenses. The recent award results in a retroactive payment due to Mr.
Macalush in the amount of $17,658.00 that should be payable in the next 7-10
business days. Mr. Maculush was informed of the January 2019 adjustment by letter
dated in January 2019 and by telephone also in January 2019.

| certify, under penalty of perjury under the laws of the United States, that the foregoing
is true and correct.

Executed on 02/15/2019

Matthew W. W”g ht Digitally signed by Matthew W.

Wright 151829
151829 Date: 2019.02.15 13:52:41 -05'00'

SIGNATURE BLOCK
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DEPARTMENT OF VETERANS AFFAIRS

4-26-17

JAMES V MACALUSH
6731 MATT PLEDGER CT
N FORT MYERS, FL 33917

In Reply Refer To: 310/PMC/M2/CDP

I
MACALUSH, James V

Dear Mr. Macalush:
We amended your disability pension award based on your claim we received on January 9, 2017.

This letter tells you about your award rate, payment change date, what we decided, how we made
our decision, the evidence used to decide your claim, and how we calculated your benefits. It
also tells you of your responsibilities, what to do if you disagree with our decision, and who to
contact if you have questions or need assistance.

Your Award Amount and Payment Change Date

Your monthly award amount is shown below:

Monthly Payment Reason For Change
Award Change Date
Amount

$1,788.00 Jan 1, 2015 Countable Income Adjustment
1,794.00 Dec 1,2016 | Cost of Living Adjustment
446.00 Jan 1, 2017 Countable Income Adjustment

We are paying you as a veteran with no dependents.

Your monthly rate includes an aid and attendance allowance because you need another
person's constant help with your daily activities.

You Can Expect Payment

You will receive a payment covering the initial amount due under this award, minus any
withholdings, in approximately 15 days. Payment will then be made at the beginning of each
month for the prior month. For example, benefits due for May are paid on or about June 1.

What We Decided
We increased your disability pension benefits effective February 1, 2015.
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Macalush, James V

We reduced your disability pension benefits effective January 1, 2017.

How Did We Make Our Decision?

We increased your disability pension benefits because you submitted additional medical
expenses.

We reduced your disability pension benefits because you reported significantly less
continuous expenses than what we were previously counting.

Evidence Used to Decide Your Claim

In making our decision, we used the following evidence:

e  Medical Expense Reports
e VA Form 21-686¢ Declaration of Dependents

What Income And Expenses Did We Use?
We used your total income as shown below to adjust your pension benefit from
January 1, 2015.
Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $16,786 $0 $0

We used your medical expenses you paid in the amount of $39,341.00 which reduces your

countable income to $0.00.
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Macalush, James V

We used your total income as shown below to adjust your pension benefit from
January 1, 2016.
Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $16,786 $0 $0

We used your medical expenses you paid in the amount of $51,807.00 which reduces your

countable income to $0.00.

We used your total income as shown below to adjust your pension benefit from
December 1, 2016.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $16,836 $0 $0

We used your medical expenses you paid in the amount of $51,807.00 which reduces your
countable income to $0.00.

We used your total income as shown below to adjust your pension benefit from
January 1, 2017.
Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $16,836 $0 $0

We used your medical expenses of $1,308.00, which represents the amount you pay for
Medicare part B premiums as a continuing deduction from January 1, 2017. This reduces your
countable income to $16,173.00. If the amount you pay for medical expenses changes or you
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Macalush, James V

are no longer paying medical expenses, tell us immediately. If you don't tell us about changes
in your medical expenses, we may pay you too much money. You would have to pay back
this money.

What Income And Expenses Were Used / Not Used?

We didn't use the expenses you reported to calculate your benefit:

Shampoo

We did not allow this expense as we need to know the name of the shampoo expense
along with a doctor’s statement showing that you need this particular expense for
medical purposes.

Aetna Insurance
We did not allow this expense beyond 2016 because you did not provide the frequency
for this expense. Please let us know whether or not this expense is considered recurring.

We were not able to allow your grandchildren to your benefits previously as they are
not considered dependents for VA purposes. In order for the VA to allow your
grandchildren, they would need to be adopted by you.

Also in the future please lump similar expenses such as prescriptions, or
vitamins together on your medical expense report. This will ensure faster
processing of your claim.

What Are Your Responsibilities?
You are responsible to tell us right away if:

your income or the income of your dependents changes (e.g., earnings, Social Security
benefits, lottery and gambling winnings)

your net worth increases (e.g., bank accounts, investments, real estate)

your continuing medical expenses are reduced

you gain or lose a dependent

your address or phone number changes

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:

e  Submit claims for benefits and/or upload documents directly to the VA
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Macalush, James V

e Request to add or change your dependents

e Update your contact and direct deposit information and view payment history

e Request a Veterans Service Officer to represent you

e Track the status of your claim or appeal

e Obtain verification of your military service, civil service preference, or VA benefits

e And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

What You Should Do If You Disagree With Our Decision

If you do not agree with our decision, you should write and tell us why. You have one year
from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights
to Appeal Our Decision," explains your right to appeal.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.

If you Here is what to do.

Telephone Call us at 1-877-294-6380. If you use a
Telecommunications Device for the Deaf (TDD), the
number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write Put your full name and VA file number on the letter. Please
send all correspondence to the address shown below:

Department of Veterans Affairs
Claims Intake Center
Attention: Philadelphia Pension Center
PO Box 5206
Janesville, WI 53547-5206

In all cases, be sure to refer to your VA file number | NN
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Macalush, James V
If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at
https://iris.va.gov.

We sent a copy of this letter to your representative, American Legion, whom you can also
contact if you have questions or need assistance.

Sincerely yours,

RO Director
VA Regional Office

To email us visit https://iris.va.gov
Enclosure: VA Form 4107

cc: American Legion
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After careful and compassionate consideration, a decision has been reached on your claim. If we were not
able to grant some or all of the VA benefits you asked for, this form will explain what you can do if you
disagree with our decision. If you do not agree with our decision, you may:

e Start an appeal by submitting a Notice of Disagreement.
e Give us evidence we do not already have that may lead us to change our decision.

'I;]his fohr_m will tell you how to appeal and how to send us more evidence. You can do either one or both of
these things.

HOw CAN | APPEAL THE DECISION?

How do | start my appeal? To begin your appeal, you must submit VA Form 21-0958, "Notice of
Disagreement,” if that form was provided to you in connection with our decision. If we denied more than one
claim for a benefit (for example, if you claimed compensation for three disabilities and we denied two of
them), please tell us in Part IV of VA Form 21-0958 each of the claims you are appealing. A filed VA Form
21-0958 is considered your Notice of Disagreement. If you did not receive VA Form 21-0958 in connection
with our decision, then write us a letter telling us you disagree with our decision or enter your disagreement on
VA Form 21-0958 in questions 11 or 12A. It you did not receive VA Form 21-0958 in connection with our
decision, then either your statement or VA Form 21-0958 is considered your Notice of Disagreement. Send
your Notice of Disagreement to the address included on our decision notice letter.

How long do I have to start my appeal? You have one year to start an appeal of our decision. Your
Notice of Disagreement must be postmarked (or received by us) within one year from the date of our letter
denying you the benefit. In most cases, you cannot appeal a decision after this one-year period has ended.

What happens if | do not start my appeal on time? If you do not start your appeal on time, our decision
will become final. Once our decision is final, you cannot get the VA benefit we denied unless you either:

e Show that we were clearly wrong to deny the benefit or
e Send us new evidence that relates to the reason we denied your claim.

What happens after VA receives my Notice of Disagreement? We will either grant your claim or send you
a Statement of the Case. A Statement of the Case describes the facts, laws, regulations, and reasons that we
used to make our decision. We will also send you a VA Form 9, "Appeal to Board of Veterans' Appeals,” with
the Statement of the Case. If you want to continue your appeal to the Board of Veterans' Appeals (Board)
after receiving a Statement of the Case, you must complete and return the VA Form 9 within one year from the
date of our letter denying you the benefit or within 60 days from the date that we mailed the Statement of the
Case to you, whichever is later. If you decide to complete an appeal by filing a VA Form 9, you have the
option to request a Board hearing. Hearings often increase wait time for a Board decision. It is not necessary
for you to have a hearing for the Board to decide your appeal. It is your choice.

Where can | find out more about the VA appeals process?

® You can find a "plain language" pamphlet called "How Do | Appeal,” on the Internet at:
http://www.bva.va.gov/How_Do_I_Appeal.asp.

e You can find the formal rules for the VA appeals process in title 38, Code of Federal Regulations,
Part 20. You can find the complete Code of Federal Regulations on the Internet at:
http://www.ecfr.gov. A printed copy of the Code of Federal Regulations may be available at your
local law library.

YOUR RIGHT TO REPRESENTATION

Can | get someone to help me with my appeal? Yes. You can have a Veterans Service Organization
representative, an attorney-at-law, or an "agent™ help you with your appeal. You are not required to have
someone represent you. It is your choice.

e Representatives who work for accredited Veterans Service Organizations know how to prepare and
present claims and will represent you. You can find a listing of these organizations on the Internet at:
http://www.va.gov/vso.
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e A private attorney or an "agent" can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agent is a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can char?e you for helping ?/ou under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. 1f you do hire an attorney or agent to represent
you, a copy of any fee agreement must be sent to VA. The fee agreement must clearly specify if VA
IS to pay the attorney or agent directly out of past-due benefits. See 38 C.F.R. 8§ 14.636$g)(2). If the
fee agreement provides for the direct payment of fees out of past-due benefits, a copy of the direct-
pay fee agreement must be filed with us at the address included on our decision notice letter within 30
days of its execution. A copy of any fee agreement that is not a direct-pay fee agreement must be
filed with the Office of the General Counsel within 30 days of its execution by mailing the copy to
the following address: Office of the General Counsel (022D), Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC 20420. See 38 C.F.R. § 14.636(g)(3).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evidence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (22 relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

Ata ﬁersonal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then:

e Arrange a time and place for the hearing
e Provide a room for the hearing

o Assign someone to hear your evidence
o Make a written record of the hearing

WHAT HAPPENS AFTER | Give VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.

BACK OF VA FORM 4107, JUN 2016 SUPEREENS M IFBPageuh@ois,
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DEPARTMENT OF VETERANS AFFAIRS

March 6, 2018

In Reply Refer To: 310/PMC/APPEALS/PW
JAMES V MACALUSH
6731 MATT PLEDGER CT
N FORT MYERS, FL 33917

MACALUSH, James V

Dear Mr. Macalush:

We amended your disability pension award based on the BVA decision made on
February 8, 2018 and medical expense report and Notice of disagreement we received

on September 21, 2017 and July 31, 2017.
This award is a full grant of your appeal for the earlier effective date of special monthly pension

and the notice of disagreement regarding your pension rate received July 31, 2017. Your
remaining open appeal pertains to service connected compensation and will be handled

separately.
This letter tells you about your award rate, payment change date, what we decided, how we made

our decision, the evidence used to decide your claim, and how we calculated your benefits. It
also tells you of your responsibilities, what to do if you disagree with our decision, and who to
contact if you have questions or need assistance.

Your Award Amount and Payment Change Date
Your monthly award amount is shown below:

Monthly Payment Reason For Change

Award Change Date

Amount

$1,683.00 Nov 1, 2012 Special Monthly Pension
Adjustment

1,690.00 Dec 1, 2012 Cost of Living Adjustment

1,732.00 Feb 1, 2013 Countable Income Adjustment

1,758.00 Dec 1, 2013 Cost of Living Adjustment

1,788.00 Dec 1, 2014 Cost of Living Adjustment

1,794.00 Dec 1, 2016 Cost of Living Adjustment

1,782.00 Jan 1, 2017 Countable Income Adjustment

1,789.00 Dec 1, 2017 Cost of Living Adjustment
478.00 Jan 1, 2018 Countable Income Adjustment

We are paying you as a single veteran with no dependents.
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Macalush, James V

Your monthly rate includes an aid and attendance allowance because you need another
person's constant help with your daily activities.

You Can Expect Payment

You will receive a payment covering the initial amount due under this award, minus any
withholdings, in approximately 15 days. Payment will then be made at the beginning of each
month for the prior month. For example, benefits due for May are paid on or about June 1.

What We Decided

We increased your disability pension benefits effective October 18, 2012.
We again increased disability pension benefits effective January 1, 2017.

We enclosed a VA Form 21-8768, "Disability Pension Award Attachment™ which explains
important factors concerning your benefits.

How Did We Make Our Decision?

We increased your disability pension benefits because we granted the aid and attendance
benefit from October 18, 2012.

We increased your disability pension benefits January 1, 2017 because we counted your
medical expenses for 2017. Please note, we did not count your shampoo submission because
there was no evidence that is was medically related. You have until December 31, 2018 to
resubmit this expenses with a physician statement telling us it is medically necessary and
why.

Evidence Used to Decide Your Claim

In making our decision, we used the following evidence:

e  Medical expense reports related to expenses paid for 2017

We have enclosed a copy of the Rating Decision for your review. It provides a detailed
explanation of our decision, the evidence considered, and the reasons for our decision. Your
Rating Decision and this letter constitute our decision based on your claim received on
February 8, 2018. It represents all claims we understood to be specifically made, implied, or
inferred in that claim.
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What Income And Expenses Did We Use?
We used your total family income as shown below to adjust your pension benefit from
January 1, 2017.

Income We Counted

Annual Annual Annual Annual

Earnings Social Retirement Other

Security Sources

Yourself $0 $16,836.00 $0.00 $0

We used family medical expenses you paid in the amount of $17,340.00 which reduces your
countable income to $141.00.

We used your total family income as shown below to adjust your pension benefit from
December 1, 2017.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,172.00 $0.00 $0

We used family medical expenses you paid in the amount of $17,340.00 which reduces your
countable income to $490.00.
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We used your total family income as shown below to adjust your pension benefit from
January 1, 2018.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,172.00 $0.00 $0

We used your medical expenses of $1,608.00 which represents the amount you pay for
Medicare and private medical insurance as a continuing deduction from January 1, 2018.
This reduces your countable income to $16,222.00. If the amount you pay for medical
expenses changes or you are no longer paying medical expenses, tell us immediately. If you
don't tell us about changes in your medical expenses, we may pay you too much money. You
would have to pay back this money.

How Can You Claim Family Medical Expenses?

At the end of each year, you can submit your out of pocket medical expenses. VA can count
all medical expenses over the deductible for that given year. The deductible for 2017 was
$645.00.

To claim family medical expenses, complete the enclosed VA Form 21-8416, "Medical
Expense Report," and return it to this office no later than December 31, 2019. We may
consider family medical expenses you paid after January 1, 2018. A few examples are listed
below. More examples are shown on the enclosed Medical Expense Report form.

e Medicare/health insurance premiums
e  Prescriptions
e Medical/dental expenses

Don't include unpaid medical bills,
any paid bill that will be reimbursed, or
bills that aren't for health expenses.
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What Are Your Responsibilities?
You are responsible to tell us right away if:

e your income or the income of your dependents changes (e.g., earnings, Social Security
benefits, lottery and gambling winnings)

e your net worth increases (e.g., bank accounts, investments, real estate)

e your continuing medical expenses are reduced

e you gain or lose a dependent

e your address or phone number changes

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:

e  Submit claims for benefits and/or upload documents directly to the VA

e Request to add or change your dependents

e Update your contact and direct deposit information and view payment history

e Request a Veterans Service Officer to represent you

e Track the status of your claim or appeal

e Obtain verification of your military service, civil service preference, or VA benefits
e And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

What You Should Do If You Disagree With Our Decision

If you do not agree with our decision, you should write and tell us why. You have one year
from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights
to Appeal Our Decision," explains your right to appeal.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.
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If you Here is what to do.

Telephone Call us at 1-877-294-6380. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write Put your full name and VA file number on the letter.
Department of Veterans Affairs

Claims Intake Center

Attn: Phila Pension Center

P.O. Box 5206

Janesville WI 53547-5206

In all cases, be sure to refer to your VA file number |||l

If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQS) at
https://iris.va.gov.

We sent a copy of this letter to your representative, American Legion, whom you can also
contact if you have questions or need assistance.

Sincerely yours,

RO Director
VA Regional Office

To email us visit https://iris.va.gov

Enclosure(s): VA Form 21-8768
VA Form 21-8416
VA Form 4107
Rating decision

cc: American Legion
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DISABILITY PENSION AWARD ATTACHMENT

Information concerning Department of VVeterans Affairs, Federal, State or local benefits may be obtained from your
nearest VA office or any national service organization representative. You may call VA toll-free at 1-800-827-1000
(Hearing Impaired TDD line 1-800-829-4833) or contact VA by Internet at https://iris.va.gov.

WHEN IS YOUR VA CHECK DELIVERED?
A check covering the initial amount due under this award will be mailed within 15 days. Thereafter, checks will be
delivered at the beginning of each month for the prior month.

HOW CAN YOU RECEIVE ADDITIONAL BENEFITS FOR DEPENDENTS?

You may be entitled to additional benefits for your unmarried children if the children are under age 18 or under 23 if
attending an approved school, or if, prior to age 18, the child has become permanently incapable of self-support because
of mental or physical defect. You may contact VA as shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE AID AND ATTENDANCE OR HOUSEBOUND BENEFITS?

VA may pay a higher rate of pension to a veteran who is blind, a patient in a nursing home, otherwise needs regular aid
and attendance, or who is permanently confined to his or her home because of a disability. You may contact VA as
shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE HOSPITALIZATION AND OUTPATIENT TREATMENT?

Veterans who are entitled to pension and/or special monthly pension (aid and attendance or housebound benefits) as
determined by the Veterans Benefits Administration are eligible for medical care through the VA health care system. If
you are interested in obtaining VA medical care, you may contact your nearest VA health care facility or the VA Health
Benefits Service Center at 1-877-222-8387.

HOW CAN CERTAIN EXPENSES INCREASE YOUR RATE OF IMPROVED PENSION?

Family medical expenses and educational or vocational rehabilitation expenses actually paid by you may be used to
increase your rate of pension. Family medical expenses are amounts paid by you for medical expenses for yourself and
relatives you are under an obligation to support, including premiums paid for health insurance. VA will deduct the
amount you paid for medical expenses from your countable income if the expenses qualify for exclusion under the
formula provided by law. Educational or vocational rehabilitation expenses are amounts paid for courses of education,
including tuition, fees, and materials, and may be deducted from the income of a veteran or the earned income of a child,
if the child is pursuing a course of postsecondary education or vocational rehabilitation or training. Keep track of the
unreimbursed amounts you pay. Normally these expenses are reported at the end of the year with an Eligibility
Verification Report. Family maintenance (hardship) expenses may also be used to increase your rate of pension. VA can
exclude all or part of your dependent child's income if it is not reasonably available to you or if it would cause hardship
to consider this income in determining your rate of pension. If VA is not currently excluding your children's income and
you feel that it should be, contact the nearest VA office and complete VA Form 21-0571, Application for Exclusion of
Children's Income.

HOW CAN YOU RECEIVE INFORMATION ABOUT GOVERNMENT LIFE INSURANCE?

If you are paying premiums of Government life insurance (Gl insurance) and are unable to work, you may be entitled to
certain benefits as provided in your policy. For complete information about GI Insurance, contact the Department of
Veterans Affairs Insurance Center at 1-800-669-8477 or visit our website at http://www.insurance.va.gov.

ARE YOUR BENEFITS EXEMPT FROM CLAIMS OF CREDITORS?
VA pension payments are exempt from claims of creditors. With certain exceptions, the payments are not assignable and
are not subject to attachment, levy, or seizure except as to claims of the United States.

HOW DO YOU REPORT A CHANGE OF ADDRESS?
Please notify this office immediately of any change of address.

VA FORM 21_8768 SUPERSEDES VA FORM 21-8768, JUN 2001,
AUG 2005 WHICH WILL NOT BE USED.
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WHAT CONDITIONS AFFECT RIGHT TO PAYMENTS?

1. Your rate of pension depends upon the amount of family income and the number of dependents. Your benefits may
be affected by any changes in the amount of family income and marital or dependency status of you or your dependents.

a. Change in family income and net worth: You are required to report the total amounts and sources of all income
and net worth for you and your dependents for whom you have been awarded benefits. Some income is not
countable. If you report such income, VA will exclude it when computing your income for VA purposes. Benefit
rates and income limits change frequently; however, you can find out what the current income limitations and rates
of benefits are by contacting VA as shown above.

b. Change in marital or dependency status. You or your survivors must notify us of any change in marital or
dependency status or upon death. Examples of changes in marital or dependency status include the death of a
dependent, the marriage of you or your dependent child, and discontinuance of a child's school attendance.

2. Your benefits may be reduced as shown below if you have no dependents and are furnished hospital, VA domiciliary
or nursing home care at government expense. If you are receiving the aid and attendance allowance, your rate may also
be reduced to the housebound rate as of the first day of the second calendar month following the month of admission.
Benefits at the full rate may be resumed the date of discharge.

Veterans receiving Old Law Pension (pension awarded under the law in effect prior to July 1, 1960): If you have no
dependents and are furnished hospital, VA domiciliary or nursing home care at government expense for six months
or more, your pension may be reduced to $30.00 or half of the monthly amount payable, whichever is greater, as of
the first day of the seventh calendar month following the month of admission. We will pay you the withheld amount
after an approved discharge by the institution authorities. If the discharge is for disciplinary reasons or against
medical advice, the withheld amount will not be paid for six months from the date of discharge. If you are readmitted
within six months of a prior period of such care and the prior discharge was not approved, the new period of care is
considered a continuation of the previous period. Benefits will be reduced the first day of the seventh calendar month
following the prior admission or the date of readmission, whichever is the later date.

Veterans receiving Section 306 Pension (pension awarded under laws in effect from July 1, 1960, and prior to

January 1, 1979): If you have no dependents and are furnished hospital, VA domiciliary or nursing home care at
overnment expense, your rate of pension may not exceed $50.00 as of the first day of the third calendar month
ollowing the month of admission. If you are readmitted for such care within six months of a prior period of care that

lasted two or more full calendar months, the rate of pension may not exceed $50.00 as of the date of readmission.

Veterans receiving Improved Pension (pension awarded under laws in effect from January 1, 1979): If you have no
dependents and are furnished VA domiciliary or nursing home care at government exgense, your rate of pension may
not exceed $90.00 as of the first day of the fourth calendar month following the month of admission. If you are
readmitted for such care within six months of the prior period of care, your rate of pension may not exceed $90.00 as
of the first day of the month following readmission.

3. If your award includes aid and attendance benefits based on nursing home patient status, you must immediately
notify us when you are no longer a nursing home patient.

4. Your benefits will be discontinued effective the 61st day of incarceration in a Federal, State or local penal institution
following conviction for a felony or misdemeanor. Your spouse or dependent children may be entitled to benefits at the
death pension rate from the date your benefits are discontinued if a claim is received within one year after we notify you
of discontinuance of benefits. Any payments made to your spouse or child will continue until we receive notice that the
incarceration has ended.

5. Monthly payments of your award may be stopped if you fail to furnish evidence as requested or if you furnish VA, or
cause to be furnished, any false or fraudulent evidence.

6. Information submitted, including income information, is subject to verification through computer matching programs
with other agencies.

7. The law provides severe penalties which include fine or imprisonment, or both, for the fraudulent acceptance of any
payment to which you are not entitled.
IMPORTANT

Notify us immediately if there is a change in any condition affecting your right to continued payments. Failure to notify
us of these changes immediately will result in an overpayment which is subject to recovery.
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YOUR RIGHTS TO APPEAL OUR DECISION

After careful and compassionate consideration, a decision has been reached on your claim. If we were not
able to grant some or all of the VA benefits you asked for, this form will explain what you can do if you
disagree with our decision. If you do not agree with our decision, you may:

e Start an appeal by submitting a Notice of Disagreement.
e Give us evidence we do not already have that may lead us to change our decision.

'I;]his fohr_m will tell you how to appeal and how to send us more evidence. You can do either one or both of
these things.

HOw CAN | APPEAL THE DECISION?

How do | start my appeal? To begin your appeal, you must submit VA Form 21-0958, "Notice of
Disagreement,” if that form was provided to you in connection with our decision. If we denied more than one
claim for a benefit (for example, if you claimed compensation for three disabilities and we denied two of
them), please tell us in Part 11 of VA Form 21-0958 each of the claims you are appealing. A filed VA Form
21-0958 is considered your Notice of Disagreement. If you did not receive VA Form 21-0958 in connection
with our decision, then write us a letter telling us you disagree with our decision or enter your disagreement on
VA Form 21-0958 in questions 10 or 11A. It you did not receive VA Form 21-0958 in connection with our
decision, then either your statement or VA Form 21-0958 is considered your Notice of Disagreement. Send
your Notice of Disagreement to the address included on our decision notice letter.

How long do I have to start my appeal? You have one year to start an appeal of our decision. Your
Notice of Disagreement must be postmarked (or received by us) within one year from the date of our letter
denying you the benefit. In most cases, you cannot appeal a decision after this one-year period has ended.

What happens if | do not start my appeal on time? If you do not start your appeal on time, our decision
will become final. Once our decision is final, you cannot get the VA benefit we denied unless you either:

e Show that we were clearly wrong to deny the benefit or
e Send us new evidence that relates to the reason we denied your claim.

What happens after VA receives my Notice of Disagreement? We will either grant your claim or send you
a Statement of the Case. A Statement of the Case describes the facts, laws, regulations, and reasons that we
used to make our decision. We will also send you a VA Form 9, "Appeal to Board of Veterans' Appeals,” with
the Statement of the Case. If you want to continue your appeal to the Board of Veterans' Appeals (the Board%
after receiving a Statement of the Case, you must complete and return the VA Form 9 within one year from the
date of our letter denying you the benefit or within 60 days from the date that we mailed the Statement of the
Case to you, whichever is later. If you decide to complete an appeal by filing a VA Form 9, you have the
option to request a Board hearing. Hearings often increase wait time for a Board decision. It is not necessary
for you to have a hearing for the Board to decide your appeal. It is your choice.

Where can | find out more about the VA appeals process?

® You can find a "plain language" pamphlet called "How Do | Appeal,” on the Internet at:
http://www.bva.va.gov/How_Do_I_Appeal.asp.

e You can find the formal rules for the VA appeals process in title 38, Code of Federal Regulations,
Part 20. You can find the complete Code of Federal Regulations on the Internet at:
http://www.ecfr.gov. A printed copy of the Code of Federal Regulations may be available at your
local law library.

YOUR RIGHT TO REPRESENTATION

Can | get someone to help me with my appeal? Yes. You can have a Veterans Service Organization
representative, an attorney-at-law, or an "agent™ help you with your appeal. You are not required to have
someone represent you. It is your choice.

e Representatives who work for accredited Veterans Service Organizations know how to prepare and
present claims and will represent you. You can find a listing of these organizations on the Internet at:
http://www.va.gov/vso.
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e A private attorney or an "agent" can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agent is a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can charge you for helping you under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. If you do hire an attorney or agent to represent
you, one of you must send a copy of any fee agreement to the following address within 30 days from
the date the agreement is executed: Office of the General Counsel (022D), 810 Vermont Avenue,
NW, Washington, DC 20420. See 38 C.F.R. 14.636(g). If the fee agreement provides for the direct
payment of fees out of past-due benefits, a copy of the agreement must also be filed with us at the
address included on our decision notice letter. See 38 C.F.R. 14.636(h)(4).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evidence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (2? relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

Ata ﬁersonal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then:

e Arrange a time and place for the hearing
e Provide a room for the hearing

o Assign someone to hear your evidence
o Make a written record of the hearing

WHAT HAPPENS AFTER | Give VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.

BACK OF VA FORM 4107, JUN 2015 SUPERSENGS MFBPage 23015,
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration
Regional Office

James Macalush

VA File Number

Represented By:
AMERICAN LEGION
Rating Decision
02/23/2018

INTRODUCTION

The records reflect that you are a Veteran of the Korean Conflict Era and Peacetime. You served
in the Army from September 22, 1954, to August 27, 1957. The Board of Veterans Appeals
made their decision on your appeal on February 8, 2018. We have implemented their decision
based on the evidence listed below.

DECISION

Entitlement to an earlier effective date for the grant of aid and attendance benefits is granted,
with a new effective date of October 18, 2012.

EVIDENCE

e Correspondence received October 18, 2012 recognized by the Board of Veterans Appeals as
a claim for aid and attendance

e VA Rating Decision, July 24, 2015

e Statement of the Case, April 5, 2016
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e Board of Veterans Appeals Decision, dated February 8, 2018

REASONS FOR DECISION

Entitlement to an earlier effective date for the grant of aid and attendance benefits.

Entitlement to an earlier effective date for the grant of aid and attendance benefits is granted
because the Board of Veterans Appeals Decision, dated February 8, 2018 granted entitlement to
an earlier effective date based on correspondence received October 18, 2012.

This is considered a full grant of benefits for this issue.

REFERENCES:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs which govern entitlement to all veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our website, www.va.gov.
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DEPARTMENT OF VETERANS AFFAIRS

August 15, 2018

In Reply Refer To: 310/PMC
JAMES V MACALUSH 26
6731 MATT PLEDGER CT MACALUSH, James V
N FT MYERS, FL 33917

Dear Mr. Macalush:

We amended your disability pension award based on your Notice of disagreement report of
additional medical expenses we received on March 20, 2018.

This award is a full grant of your appeal.

Please note, your BVA granted appeal for aid and attendance from the earlier effective date of
October 18, 2012 was processed March 6, 2018.

You have an appeal for compensation that is still being processed.

This letter tells you about your award rate, payment change date, what we decided, how we made
our decision, the evidence used to decide your claim, and how we calculated your benefits. It
also tells you of your responsibilities, what to do if you disagree with our decision, and who to
contact if you have questions or need assistance.

Your Award Amount and Payment Change Date
Your monthly award amount is shown below:

Monthly Payment Reason For Change
Award Change Date
Amount

$1,794.00 Jan 1, 2017 Medical expense adjustment paying

maximum rate
1,830.00 Dec 1, 2017 Cost of Living Adjustment
478.00 Jan 1, 2018 Medical Expense Adjustment

We are paying you as a single veteran with no dependents.
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Your monthly rate includes an aid and attendance allowance because you need another
person's constant help with your daily activities.

You Can Expect Payment

You will receive a payment covering the initial amount due under this award, minus any
withholdings, in approximately 15 days. Payment will then be made at the beginning of each
month for the prior month. For example, benefits due for May are paid on or about June 1.

What We Decided
We increased your disability pension benefits effective January 1, 2017.

We enclosed a VA Form 21-8768, "Disability Pension Award Attachment™ which explains
important factors concerning your benefits.

How Did We Make Our Decision?

We increased your disability pension benefits because we applied the additional 2017 Medical
expense reported.

Evidence Used to Decide Your Claim
In making our decision, we used the following evidence:

e Medical expense reports
e Notice of disagreement

What Income And Expenses Did We Use?

We used your total family income as shown below to adjust your pension benefit from
January 1, 2017.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $16,836.00 $0.00 $0

We used family medical expenses you paid in the amount of $58,246.00 which reduces your
countable income to $0.00.
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We used your total family income as shown below to adjust your pension benefit from
December 1, 2017.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,172.00 $0.00 $0

We used family medical expenses you paid in the amount of $58,246.00 which reduces your
countable income to $0.00.

We used your total family income as shown below to adjust your pension benefit from
January 1, 2018.

Income We Counted

Annual Annual Annual Annual

Earnings Social Retirement Other

Security Sources

Yourself $0 $17,172.00 $0.00 $0

We used your medical expenses of $1,608.00 which represents the amount you pay for
Medicare premiums as a continuing deduction from January 1, 2018. This reduces your
countable income to $16,222.00. If the amount you pay for medical expenses changes or you
are no longer paying medical expenses, tell us immediately. If you don't tell us about changes
in your medical expenses, we may pay you too much money. You would have to pay back
this money.

We did not count the mileage because you did not individually list the date or purpose,
however this did not affect your rate of pension. We also did not count the shampoo as a
medical expense but this did not affect your rate of pension.

How Can You Claim Family Medical Expenses?

You do not need to file an appeal to submit a medical expense adjustment. In the future, you
can submit your medical expenses as a standard claim. Please only list medical expenses you
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paid out of pocket. If you have insurance which covers some of your doctor visits or
medication, you should only list your co-pay — the amount you paid out of pocket.

To claim family medical expenses, complete the enclosed VA Form 21-8416, "Medical
Expense Report,” and return it to this office no later than December 31, 2019. We may
consider family medical expenses you paid after January 1, 2018. A few examples are listed
below. More examples are shown on the enclosed Medical Expense Report form.

e Medicare/health insurance premiums
e  Prescriptions
e Medical/dental expenses

Don't include unpaid medical bills,
any paid bill that will be reimbursed, or
bills that aren’t for health expenses.

What Are Your Responsibilities?
You are responsible to tell us right away if:

e your income or the income of your dependents changes (e.g., earnings, Social Security
benefits, lottery and gambling winnings)

e your net worth increases (e.g., bank accounts, investments, real estate)

e your continuing medical expenses are reduced

e you gain or lose a dependent

e your address or phone number changes

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal
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e Obtain verification of your military service, civil service preference, or VA benefits
e And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

What You Should Do If You Disagree With Our Decision

If you do not agree with our decision, you should write and tell us why. You have one year
from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights
to Appeal Our Decision," explains your right to appeal.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.

If you Here is what to do.

Telephone Call us at 1-877-294-6380. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write Put your full name and VA file number on the letter.
Department of Veterans Affairs

Claims Intake Center

Attn: Phila Pension Center

P.O. Box 5206

Janesville WI 53547-5206

In all cases, be sure to refer to your VA file number |||l

If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQSs) at
https://iris.va.gov.

We have no record of you appointing a service organization or representative to assist you
with your claim. You can contact us for a listing of the recognized veterans' service
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organizations and/or representatives. Veterans' service organizations, which are recognized or
approved to provide services to the veteran community, can also help you with any questions.

Sincerely yours,

RO Director
VA Regional Office

To email us visit https://iris.va.gov
Enclosure(s): VA Form 21-8768

VA Form 21-8416
VA Form 4107

Exhibit B-Page 31



Case: 18-6759 Page: 171 of 201

MEDICAL EXPENSE REPORT

Filed: 02/26/2019

OMB Control No. 2900-0161
Respondent Burden: 30 minutes
Expiration Date: 01/31/2020

FOR VA USE ONLY

1. FIRST NAME OF VETERAN 2. MIDDLE NAME OF VETERAN

3. LAST NAME OF VETERAN

4. SUFFIX NAME OF VETERAN

5. VETERAN'S SOCIAL SECURITY NO.

6. VA FILE NUMBER

7. FIRST NAME OF CLAIMANT 8. MIDDLE NAME OF CLAIMANT

9. LAST NAME OF CLAIMANT

10. SUFFIX NAME OF CLAIMANT

11. STREET ADDRESS OF CLAIMANT

12. APT. NO.

13. CITY

14. STATE

15. ZIP CODE

16. DAYTIME TELEPHONE NO. OF CLAIMANT (Include Area Code)

17. EVENING TELEPHONE NO. OF CLAIMANT (Include Area Code)

[

18. CHANGE OF ADDRESS (Check box if address in Items 11-15 is different from last address furnished to VA)

19. EMAIL ADDRESS OF CLAIMANT (If applicable)

20. ITEMIZATION OF EXPENSES RELATED TO TRANSPORTATION FOR MEDICAL PURPOSES

medical expenses.

Report expenses related to transportation to a hospital, doctor, or other medical facility that you paid between the dates
. If no dates appear on this line, refer to the accompanying letter or Eligibility Verification Report for the dates you should report

and

amount based on the current mileage rate (41.5 cents per mile).

NOTE: If you claim miles traveled to a medical facility in a personal conveyance (car, motorcycle, other), VA will calculate the allowable expense

B. TOTAL ROUNDTRIP
A. MEDICAL FACILITY TO WHICH
YOU TRAVELED MILES TRAVELED

(Personal conveyance only)

C. AMOUNT PAID BY YOU
(Taxi, public transportation fares,
tolls, parking fees, etc.)

D. DATE PAID
(Month/Day/Year)

E. FOR WHOM PAID
(Self, spouse, child)

IMPORTANT: Be sure to sign this form in Item 22A on the reverse side. Unsigned reports will be returned.

YAy 21P-8416 SUPERSERERI RV 3158 HpSEP 2014,

(Continued on Reverse)
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21. ITEMIZATION OF MEDICAL EXPENSES

Report medical expenses that you paid between the dates

and

. If no dates appear on this line, refer to

the accompanying letter or Eligibility Verification Report for the dates you should report medical expenses.

A. MEDICAL EXPENSE (Physician or
Hospital Charges, Eyeglasses, Oxygen
Rental, Medical Insurance, etc.)

B. AMOUNT PAID
BY YOU

C. DATE PAID
(Month/Day/Year)

D. NAME OF PROVIDER
(Name of doctor, dentist,
hospital, lab, etc.)

E. FOR WHOM PAID
(Self, spouse, child)

MEDICARE (PART B)

MEDICARE (PART D)

PRIVATE MEDICAL INSURANCE

CERTIFICATION: I have not and will not receive reimbursement for these expenses. | certify that the above information is true.

22A. SIGNATURE OF CLAIMANT (Do NOT print)

22B. DATE

PENALTY: The law provides severe penalties which include fine or imprisonment, or both, for the willful submission of any statement or evidence
of a material fact, knowing it is false, or fraudulent acceptance of any payment to which you are not entitled.

VA FORM 21P-8416, JAN 2017
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DISABILITY PENSION AWARD ATTACHMENT

Information concerning Department of Veterans Affairs, Federal, State or local benefits may be obtained from your
nearest VA office or any national service organization representative. You may call VA toll-free at 1-800-827-1000
(Hearing Impaired TDD line 1-800-829-4833) or contact VA by Internet at https://iris.va.gov.

WHEN IS YOUR VA CHECK DELIVERED?
A check covering the initial amount due under this award will be mailed within 15 days. Thereafter, checks will be
delivered at the beginning of each month for the prior month.

HOW CAN YOU RECEIVE ADDITIONAL BENEFITS FOR DEPENDENTS?

You may be entitled to additional benefits for your unmarried children if the children are under age 18 or under 23 if
attending an approved school, or if, prior to age 18, the child has become permanently incapable of self-support because
of mental or physical defect. You may contact VA as shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE AID AND ATTENDANCE OR HOUSEBOUND BENEFITS?

VA may pay a higher rate of pension to a veteran who is blind, a patient in a nursing home, otherwise needs regular aid
and attendance, or who is permanently confined to his or her home because of a disability. You may contact VA as
shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE HOSPITALIZATION AND OUTPATIENT TREATMENT?

Veterans who are entitled to pension and/or special monthly pension (aid and attendance or housebound benefits) as
determined by the Veterans Benefits Administration are eligible for medical care through the VA health care system. If
you are interested in obtaining VA medical care, you may contact your nearest VA health care facility or the VA Health
Benefits Service Center at 1-877-222-8387.

HOW CAN CERTAIN EXPENSES INCREASE YOUR RATE OF IMPROVED PENSION?

Family medical expenses and educational or vocational rehabilitation expenses actually paid by you may be used to
increase your rate of pension. Family medical expenses are amounts paid by you for medical expenses for yourself and
relatives you are under an obligation to support, including premiums paid for health insurance. VA will deduct the
amount you paid for medical expenses from your countable income if the expenses qualify for exclusion under the
formula provided by law. Educational or vocational rehabilitation expenses are amounts paid for courses of education,
including tuition, fees, and materials, and may be deducted from the income of a veteran or the earned income of a child,
if the child is pursuing a course of postsecondary education or vocational rehabilitation or training. Keep track of the
unreimbursed amounts you pay. Normally these expenses are reported at the end of the year with an Eligibility
Verification Report. Family maintenance (hardship) expenses may also be used to increase your rate of pension. VA can
exclude all or part of your dependent child's income if it is not reasonably available to you or if it would cause hardship
to consider this income in determining your rate of pension. If VA is not currently excluding your children's income and
you feel that it should be, contact the nearest VA office and complete VA Form 21-0571, Application for Exclusion of
Children's Income.

HOW CAN YOU RECEIVE INFORMATION ABOUT GOVERNMENT LIFE INSURANCE?

If you are paying premiums of Government life insurance (Gl insurance) and are unable to work, you may be entitled to
certain benefits as provided in your policy. For complete information about GI Insurance, contact the Department of
Veterans Affairs Insurance Center at 1-800-669-8477 or visit our website at http://www.insurance.va.gov.

ARE YOUR BENEFITS EXEMPT FROM CLAIMS OF CREDITORS?
VA pension payments are exempt from claims of creditors. With certain exceptions, the payments are not assignable and
are not subject to attachment, levy, or seizure except as to claims of the United States.

HOW DO YOU REPORT A CHANGE OF ADDRESS?
Please notify this office immediately of any change of address.

VA FORM 21_8768 SUPERSEDES VA FORM 21-8768, JUN 2001,
AUG 2005 WHICH WILL NOT BE USED.
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WHAT CONDITIONS AFFECT RIGHT TO PAYMENTS?

1. Your rate of pension depends upon the amount of family income and the number of dependents. Your benefits may
be affected by any changes in the amount of family income and marital or dependency status of you or your dependents.

a. Change in family income and net worth: You are required to report the total amounts and sources of all income
and net worth for you and your dependents for whom you have been awarded benefits. Some income is not
countable. If you report such income, VA will exclude it when computing your income for VA purposes. Benefit
rates and income limits change frequently; however, you can find out what the current income limitations and rates
of benefits are by contacting VA as shown above.

b. Change in marital or dependency status. You or your survivors must notify us of any change in marital or
dependency status or upon death. Examples of changes in marital or dependency status include the death of a
dependent, the marriage of you or your dependent child, and discontinuance of a child's school attendance.

2. Your benefits may be reduced as shown below if you have no dependents and are furnished hospital, VA domiciliary
or nursing home care at government expense. If you are receiving the aid and attendance allowance, your rate may also
be reduced to the housebound rate as of the first day of the second calendar month following the month of admission.
Benefits at the full rate may be resumed the date of discharge.

Veterans receiving Old Law Pension (pension awarded under the law in effect prior to July 1, 1960): If you have no
dependents and are furnished hospital, VA domiciliary or nursing home care at government expense for six months
or more, your pension may be reduced to $30.00 or half of the monthly amount payable, whichever is greater, as of
the first day of the seventh calendar month following the month of admission. We will pay you the withheld amount
after an approved discharge by the institution authorities. If the discharge is for disciplinary reasons or against
medical advice, the withheld amount will not be paid for six months from the date of discharge. If you are readmitted
within six months of a prior period of such care and the prior discharge was not approved, the new period of care is
considered a continuation of the previous period. Benefits will be reduced the first day of the seventh calendar month
following the prior admission or the date of readmission, whichever is the later date.

Veterans receiving Section 306 Pension (pension awarded under laws in effect from July 1, 1960, and prior to

January 1, 1979): If you have no dependents and are furnished hospital, VA domiciliary or nursing home care at
overnment expense, your rate of pension may not exceed $50.00 as of the first day of the third calendar month
ollowing the month of admission. If you are readmitted for such care within six months of a prior period of care that

lasted two or more full calendar months, the rate of pension may not exceed $50.00 as of the date of readmission.

Veterans receiving Improved Pension (pension awarded under laws in effect from January 1, 1979): If you have no
dependents and are furnished VA domiciliary or nursing home care at government eernse, your rate of pension may
not exceed $90.00 as of the first day of the fourth calendar month following the month of admission. If you are
readmitted for such care within six months of the prior period of care, your rate of pension may not exceed $90.00 as
of the first day of the month following readmission.

3. If your award includes aid and attendance benefits based on nursing home patient status, you must immediately
notify us when you are no longer a nursing home patient.

4. Your benefits will be discontinued effective the 61st day of incarceration in a Federal, State or local penal institution
following conviction for a felony or misdemeanor. Your spouse or dependent children may be entitled to benefits at the
death pension rate from the date your benefits are discontinued if a claim is received within one year after we notify you
of discontinuance of benefits. Any payments made to your spouse or child will continue until we receive notice that the
incarceration has ended.

5. Monthly payments of your award may be stopped if you fail to furnish evidence as requested or if you furnish VA, or
cause to be furnished, any false or fraudulent evidence.

6. Information submitted, including income information, is subject to verification through computer matching programs
with other agencies.

7. The law provides severe penalties which include fine or imprisonment, or both, for the fraudulent acceptance of any
payment to which you are not entitled.

IMPORTANT

Notify us immediately if there is a change in any condition affecting your right to continued payments. Failure to notify
us of these changes immediately will result in an overpayment which is subject to recovery.
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YOUR RIGHTS TO APPEAL O(JR DECISION

After careful and compassionate consideration, a decision has been reached on your claim. If we were not
able to grant some or all of the VA benefits you asked for, this form will explain what you can do if you
disagree with our decision. If you do not agree with our decision, you may:

e Start an appeal by submitting a Notice of Disagreement.
e Give us evidence we do not already have that may lead us to change our decision.

'I;]his fohr_m will tell you how to appeal and how to send us more evidence. You can do either one or both of
these things.

HOw CAN | APPEAL THE DECISION?

How do | start my appeal? To begin your appeal, you must submit VA Form 21-0958, "Notice of
Disagreement,” if that form was provided to you in connection with our decision. If we denied more than one
claim for a benefit (for example, if you claimed compensation for three disabilities and we denied two of
them), please tell us in Part 111 of VA Form 21-0958 each of the claims you are appealing. A filed VA Form
21-0958 is considered your Notice of Disagreement. If you did not receive VA Form 21-0958 in connection
with our decision, then write us a letter telling us you disagree with our decision or enter your disagreement on
VA Form 21-0958 in questions 10 or 11A. It you did not receive VA Form 21-0958 in connection with our
decision, then either your statement or VA Form 21-0958 is considered your Notice of Disagreement. Send
your Notice of Disagreement to the address included on our decision notice letter.

How long do I have to start my appeal? You have one year to start an appeal of our decision. Your
Notice of Disagreement must be postmarked (or received by us) within one year from the date of our letter
denying you the benefit. In most cases, you cannot appeal a decision after this one-year period has ended.

What happens if | do not start my appeal on time? If you do not start your appeal on time, our decision
will become final. Once our decision is final, you cannot get the VA benefit we denied unless you either:

e Show that we were clearly wrong to deny the benefit or
e Send us new evidence that relates to the reason we denied your claim.

What happens after VA receives my Notice of Disagreement? We will either grant your claim or send you
a Statement of the Case. A Statement of the Case describes the facts, laws, regulations, and reasons that we
used to make our decision. We will also send you a VA Form 9, "Appeal to Board of Veterans' Appeals,” with
the Statement of the Case. If you want to continue your appeal to the Board of Veterans' Appeals (the Board%
after receiving a Statement of the Case, you must complete and return the VA Form 9 within one year from the
date of our letter denying you the benefit or within 60 days from the date that we mailed the Statement of the
Case to you, whichever Is later. If you decide to complete an appeal by filing a VA Form 9, you have the
option to request a Board hearing. Hearings often increase wait time for a Board decision. It is not necessary
for you to have a hearing for the Board to decide your appeal. It is your choice.

Where can | find out more about the VA appeals process?

® You can find a "plain language" pamphlet called "How Do | Appeal,” on the Internet at:
http://www.bva.va.gov/How_Do_I_Appeal.asp.

e You can find the formal rules for the VA appeals process in title 38, Code of Federal Regulations,
Part 20. You can find the complete Code of Federal Regulations on the Internet at:
http://www.ecfr.gov. A printed copy of the Code of Federal Regulations may be available at your
local law library.

YOUR RIGHT TO REPRESENTATION

Can | get someone to help me with my appeal? Yes. You can have a Veterans Service Organization
representative, an attorney-at-law, or an "agent™ help you with your appeal. You are not required to have
someone represent you. It is your choice.

e Representatives who work for accredited Veterans Service Organizations know how to prepare and
present claims and will represent you. You can find a listing of these organizations on the Internet at:
http://www.va.gov/vso.

VAFORM 411 (37 (PleakexhithitBefRiagendéye 2)
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e A private attorney or an "agent" can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agent is a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can charge you for helping you under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. If you do hire an attorney or agent to represent
you, one of you must send a copy of any fee agreement to the following address within 30 days from
the date the agreement is executed: Office of the General Counsel (022D), 810 Vermont Avenue,
NW, Washington, DC 20420. See 38 C.F.R. 14.636(g). If the fee agreement provides for the direct
payment of fees out of past-due benefits, a copy of the agreement must also be filed with us at the
address included on our decision notice letter. See 38 C.F.R. 14.636(h)(4).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evidence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (2? relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

Ata ﬁersonal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then:

e Arrange a time and place for the hearing
e Provide a room for the hearing

o Assign someone to hear your evidence
o Make a written record of the hearing

WHAT HAPPENS AFTER | Give VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.

BACK OF VA FORM 4107, JUN 2015 SUPEREENI IMIFBYPage 3 2015,

WHICH WILL NOT BE USED.
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Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify
your benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the
corresponding address based on your location of residence.

For Correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension and Survivor
Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. BOX 4444
Janesville, WI 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For Correspondence relating to all Veterans Pension and Survivor Benefit claims:

Location of Residence

Address

Department Of Veterans Affairs

Alabama Kentucky Missouri )

Arkansas Louisiana Ohio ) Clalrps Intake Cent@r
Mlinois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississippi Wisconsin PO BOX 5192

Janesville, WI 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs

California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. BOX 5365

Idaho Oklahoma Central America Janesville, WI 53547-5365
Iowa Oregon South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604

Minnesota

Connecticut New Hampshire South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs

Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. BOX 5206
Maryland Rhode Island Columbia Janesville, WI 53547-5206
Massachusetts Puerto Rico Or fax your information to:
Canada Toll Free: (844) 655-1604

Countries outside of North, Central or South America

MAY 2017
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Respondent Burden: 5 minutes

Expiration Date; 07/31/2021

REPORT OF GENERAL INFORMATION

NOTE - This form must be filled out in ink or on a typewriter or 1. VA OFFICE 2. IDENTIFICATION NUMBERS (C, XC, S5, XSS, V, K, etc.)
computer, as it becomes a permanent record in the veteran's folder. 317 _
3. LAST NAME - FIRST NAME - MIDDLE NAME OF VETERAN (Type or print) 4. DATE OF CONTACT (Month, day, year)
MACALUSH, JAMES V 11/08/2018
5. ADDRESS OF VETERAN (Include number and street or rural route, city or P.O., State and ZIP Code) | 6A. TELEPHONE NUMBER OF VETERAN (Include Area Code)
6731 Matt Pledger Ct DAY EVENING
N Ft Myers, FL 33917 2396344157
6B. E-MAIL ADDRESS (If applicable)
7. NAME OF PERSON CONTACTED 8. TYPE OF CONTACT
SAA [ ] PERSONAL TELEPHONE
9. ADDRESS OF PERSON CONTACTED 10. TELEPHONE NUMBER OF PERSON CONTACTED
SAA (Include Area Code)

| certify that | properly identified my caller using the 1D Protocol

11. BRIEF STATEMENT OF INFORMATION REQUESTED AND GIVEN:

The St. Petersburg Regional Office provides the following information in response to your
inquiry dated November 07, 2018: Mr. James Macalush was contacted n November 08, 2018
regarding his NSC Pension benefits, and the pending RAMP appeal, established under proper
controls and dated August 07, 2018.

Mr. Macalush®"s case is flashed for expedited processing due to his advanced age and
hardship. Mr. Macalush was informed that his NSC Pension Award was recently reviewed, and
he has received a retro active payment for the SMP that was granted effective from July 03,
1999, and his award has been resumed. Mr. Macalush was also informed that the rating for
his AMPUTATION RIGHT 5TH FINGER DISTAL TO DISTAL INTERPHALANGEAL JOINT, has been rated zero
percent disabling, effective from September 23, 2000. Mr. Macalush was provided the
criteria to rate his condition at zero percent, an amputation of the distal joint (the tip
of the finger) being zero percent, but if the amputation had been proximal, the joint
closer to his hand, a compensable rating could be assigned. Claims for secondary
conditions, such as arthritis were also discussed, and Mr. Macalush was informed that he
may apply for an increased disability evaluation. Mr. Macalush stated he just wanted to be
service connected for his 5th finger amputation, and for residuals of Malaria. The
previous rating decision that denied service connected disability due to Malaria was
reviewed, and Mr. Macalush was informed that in order to reopen a claim for this condition,
that he must provide new and material evidence. What constitutes new and material evidence
was also discussed. Mr. Macalush was provided the Lee County Veterans Service Office
contact information, and encouraged to discuss his claims with his American Legion Service
Officer. Mr. Macalush was appreciative of the contact.

Notification of Action
| read the following statement to the caller:

"l am a VA employee who is authorized to receive or request evidentiary information or statements that may result in a change in your VA benefits. The
primary purpose for gathering this information or statement is to make an eligibility determination. It is subject to verification through computer matching
programs with other agencies."

cc: POA (If applicable): 074 - AMERICAN LEGION

DIVISION OR SECTION EXECUTED BY (Signature and title)
VSC/21PC/SG Susan L. Goins 282579 5t ole it os 15:a5ea0 osvoo

PRIVACY ACT NOTICE: The VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy Act of 1974 or Title 5, Code of
Federal Regulations 1.576 for routine uses (i.e., civil or criminal law enforcement, congressional communications, epidemiological or research studies, the collection of money owed to the
United States, litigation in which the United States is a party or has an interest, the administration of VA programs and delivery of VA benefits, verification of identity and status, and personnel
administration) as identified in the VA system of records, 58VA/21/22/28 Compensation, Pension, Education and Vocational Rehabilitation and Employment Records - VA, published in the
Federal Register. Your obligation to respond is required to obtain or retain benefits. The responses you submit are considered confidential (38 U.S.C. 5701). Information submitted is subject to
verification through computer matching programs with other agencies.

RESPONDENT BURDEN: We need this information to obtain evidence in support of your claim for benefits (38 U.S.C. 501(a) and (b)). Title 38, United States Code, allows us to ask for this
information. We estimate that you will need an average of 5 minutes to respond to the questions on this form. VA cannot conduct or sponsor a collection of information unless a valid OMB
control number is displayed. Valid OMB control numbers can be located on the OMB Internet Page at www.reginfo.gov/public/do/PRAMain. If desired, you can call 1-800-827-1000 to get
information on where to send comments or suggestions about this form.

VA FORM SUPERSEDES VA FORM 27-0820, SEP 2015,
27-0820
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January 30, 2019

JAMES V MACALUSH
6731 MATT PLEDGER
CT N FT MYERS, FL
33917

Dear Mr. Macalush:

DEPARTMENT OF VETERANS AFFAIRS

In Reply Refer To:

Filed: 02/26/2019

310/pmc/appeal/pdw

MACALUSH, James V

We amended your disability pension award based on your Notice of disagreement regarding the
amount of your ongoing Pension rate that we received on September 27, 2018.

This award is a full grant of that appeal.

This letter tells you about your award rate, payment change date, what we decided, how we made
our decision, the evidence used to decide your claim, and how we calculated your benefits. It
also tells you of your responsibilities, what to do if you disagree with our decision, and who to
contact if you have questions or need assistance.

Any issues related to service connected compensation claims and appeals will be addressed

under separate cover.

Your Award Amount and Payment Change Date

Your monthly award amount is shown below:

Monthly Payment Reason For Change
Award Change Date
Amount

$1,830.00 Dec 1, 2017 Cost of Living Adjustment
1,881.00 Dec 1, 2018 Cost of Living Adjustment

We are paying you as a single veteran with no dependents.

Your monthly rate includes an aid and attendance allowance because you need
another person'’s constant help with your daily activities.

The rates above represent the maximum VA Pension rate.
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Macalush, James V

You Can Expect Payment

You will receive a payment covering the initial amount due under this award, minus any
withholdings, in approximately 15 days. Payment will then be made at the beginning of each
month for the prior month. For example, benefits due for May are paid on or about June 1.

What We Decided
We increased your disability pension benefits effective January 1, 2018 to the present time.

We enclosed a VA Form 21-8768, "Disability Pension Award Attachment” which explains
important factors concerning your benefits.

How Did We Make Our Decision?

We increased your disability pension benefits because we applied most of the medical
expenses you submitted.

Based on your medical expenses for 2018 and in reviewing prior year submissions, we have
extended a continuing medical expense for 2019 of $18,322.00 annually. This brings your
income for VA purposes to zero. In order to verify this allowed continuing medical
expense, you may receive a separate letter asking you for provider proof of your claimed
expenses. You may also be asked to provide a pharmacy print out of the costs for these
prescriptions and medical supplies for 2018/2019.

Based on this adjustment, your VA Pension has now been readjusted to the maximum rate
for 2018 and going forward. In 2013 through 2017, your VA Pension was adjusted to the
maximum rate, typically through a retroactive award adjustment.

Evidence Used to Decide Your Claim
In making our decision, we used the following evidence:

¢ Notice of disagreement

e Medical expenses for 2018
e Various correspondence
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Macalush, James V

What Income And Expenses Did We Use?

We used your total family income as shown below to adjust your pension benefit from

January 1, 2018.

Income We Counted

Filed: 02/26/2019

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,172.00 $0.00 $0

We used family medical expenses you paid in the amount of $43,270.00 which reduces your

countable income to $0.00.

We used your total family income as shown below to adjust your pension benefit from

December 1, 2018.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,646.00 $0.00 $0

We used family medical expenses you paid in the amount of $43,270.00 which reduces your

countable income to $0.00.

We used your total family income as shown below to adjust your pension benefit from

January 1, 2019.

Income We Counted

Annual Annual Annual Annual
Earnings Social Retirement Other
Security Sources
Yourself $0 $17,646.00 $0.00 $0
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Macalush, James V

We used $18,322.00 as your medical expense for 2019 which represents your total income as
a continuing deduction from January 1, 2019. This reduces your countable income to $0.00.
We allowed this amount prospectively based on your 2017 and 2018 medical expenses.

If the amount you pay for medical expenses changes or you are no longer paying medical
expenses that are at least $18,322.00 annually, tell us immediately. If you don't tell us about
changes in your medical expenses, we may pay you too much money. You would have to pay
back this money.

You asked about the amount of Social Security income VA counts. VA counts the gross
amount (total before Medicare). We then allow the Medicare premiums as an expense
which reduces your income.

Some of your expenses were not counted. This is because the amount did not seem fair
market value, or mileage claimed did not state the destination or medical purposes, or
the expense could not be confirmed to be medical in nature. We also noticed that the
mileage claimed to certain destinations was inconsistent. We counted the lower amount
of miles claimed for each provider (for instance 60 miles for Dr Dean).

Denying these expenses did not adversely affect your rate of pension because your
income for VA purposes is already reduced to zero using the expenses we could
allow. Additional medical expenses would have no possible increase on your
award as VA cannot pay Pension benefits in excess of the maximum rates.

What Are Your Responsibilities?
You are responsible to tell us right away if:

e your income or the income of your dependents changes (e.g., earnings, Social Security
benefits, lottery and gambling winnings)

your net worth increases (e.g., bank accounts, investments, real estate)

your continuing medical expenses are reduced

you gain or lose a dependent

your address or phone number changes

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:

e  Submit claims for benefits and/or upload documents directly to the VA
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5

C
Macalush, James V

Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of your military service, civil service preference, or VA benefits

And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

What You Should Do If You Disagree With Our Decision

If you do not agree with our decision, you should write and tell us why. You have one year
from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights

to Appeal Our Decision," explains your right to appeal.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.

If you Here is what to do.

Telephone Call us at 1-877-294-6380. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write Put your full name and VA file number on the letter.
Department of Veterans Affairs

Claims Intake Center

Attn: Phila Pension Center

P.O. Box 5206

Janesville WI 53547-5206

In all cases, be sure to refer to your VA file ||| G-

If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at
https://iris.va.gov.
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Macalush, James V

We have no record of you appointing a service organization or representative to assist you
with your claim. You can contact us for a listing of the recognized veterans' service
organizations and/or representatives. Veterans' service organizations, which are recognized or
approved to provide services to the veteran community, can also help you with any questions.

Sincerely yours,

RO Director
VA Regional

Enclosure(s): VA Form 21-8768
VA Form 4107
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DISABILITY PENSION AWARD ATTACHMENT

Information concerning Department of Veterans Affairs, Federal, State or local benefits may be obtained from your
nearest VA office or any national service organization representative. You may call VA toll-free at 1-800-827-1000
(Hearing Impaired TDD line 1-800-829-4833) or contact VA by Internet at https://iris.va.gov.

WHEN IS YOUR VA CHECK DELIVERED?
A check covering the initial amount due under this award will be mailed within 15 days. Thereafter, checks will be
delivered at the beginning of each month for the prior month.

HOW CAN YOU RECEIVE ADDITIONAL BENEFITS FOR DEPENDENTS?

You may be entitled to additional benefits for your unmarried children if the children are under age 18 or under 23 if
attending an approved school, or if, prior to age 18, the child has become permanently incapable of self-support because
of mental or physical defect. You may contact VA as shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE AID AND ATTENDANCE OR HOUSEBOUND BENEFITS?

VA may pay a higher rate of pension to a veteran who is blind, a patient in a nursing home, otherwise needs regular aid
and attendance, or who is permanently confined to his or her home because of a disability. You may contact VA as
shown above for information on applying for this benefit.

HOW CAN YOU RECEIVE HOSPITALIZATION AND OUTPATIENT TREATMENT?

Veterans who are entitled to pension and/or special monthly pension (aid and attendance or housebound benefits) as
determined by the Veterans Benefits Administration are eligible for medical care through the VA health care system. If
you are interested in obtaining VA medical care, you may contact your nearest VA health care facility or the VA Health
Benefits Service Center at 1-877-222-8387.

HOW CAN CERTAIN EXPENSES INCREASE YOUR RATE OF IMPROVED PENSION?

Family medical expenses and educational or vocational rehabilitation expenses actually paid by you may be used to
increase your rate of pension. Family medical expenses are amounts paid by you for medical expenses for yourself and
relatives you are under an obligation to support, including premiums paid for health insurance. VA will deduct the
amount you paid for medical expenses from your countable income if the expenses qualify for exclusion under the
formula provided by law. Educational or vocational rehabilitation expenses are amounts paid for courses of education,
including tuition, fees, and materials, and may be deducted from the income of a veteran or the earned income of a child,
if the child is pursuing a course of postsecondary education or vocational rehabilitation or training. Keep track of the
unreimbursed amounts you pay. Normally these expenses are reported at the end of the year with an Eligibility
Verification Report. Family maintenance (hardship) expenses may also be used to increase your rate of pension. VA can
exclude all or part of your dependent child's income if it is not reasonably available to you or if it would cause hardship
to consider this income in determining your rate of pension. If VA is not currently excluding your children's income and
you feel that it should be, contact the nearest VA office and complete VA Form 21-0571, Application for Exclusion of
Children's Income.

HOW CAN YOU RECEIVE INFORMATION ABOUT GOVERNMENT LIFE INSURANCE?

If you are paying premiums of Government life insurance (Gl insurance) and are unable to work, you may be entitled to
certain benefits as provided in your policy. For complete information about GI Insurance, contact the Department of
Veterans Affairs Insurance Center at 1-800-669-8477 or visit our website at http://www.insurance.va.gov.

ARE YOUR BENEFITS EXEMPT FROM CLAIMS OF CREDITORS?
VA pension payments are exempt from claims of creditors. With certain exceptions, the payments are not assignable and
are not subject to attachment, levy, or seizure except as to claims of the United States.

HOW DO YOU REPORT A CHANGE OF ADDRESS?
Please notify this office immediately of any change of address.

VA FORM 21_8768 SUPERSEDES VA FORM 21-8768, JUN 2001,
AUG 2005 WHICH WILL NOT BE USED.
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WHAT CONDITIONS AFFECT RIGHT TO PAYMENTS?

1. Your rate of pension depends upon the amount of family income and the number of dependents. Your benefits may
be affected by any changes in the amount of family income and marital or dependency status of you or your dependents.

a. Change in family income and net worth: You are required to report the total amounts and sources of all income
and net worth for you and your dependents for whom you have been awarded benefits. Some income is not
countable. If you report such income, VA will exclude it when computing your income for VA purposes. Benefit
rates and income limits change frequently; however, you can find out what the current income limitations and rates
of benefits are by contacting VA as shown above.

b. Change in marital or dependency status. You or your survivors must notify us of any change in marital or
dependency status or upon death. Examples of changes in marital or dependency status include the death of a
dependent, the marriage of you or your dependent child, and discontinuance of a child's school attendance.

2. Your benefits may be reduced as shown below if you have no dependents and are furnished hospital, VA domiciliary
or nursing home care at government expense. If you are receiving the aid and attendance allowance, your rate may also
be reduced to the housebound rate as of the first day of the second calendar month following the month of admission.
Benefits at the full rate may be resumed the date of discharge.

Veterans receiving Old Law Pension (pension awarded under the law in effect prior to July 1, 1960): If you have no
dependents and are furnished hospital, VA domiciliary or nursing home care at government expense for six months
or more, your pension may be reduced to $30.00 or half of the monthly amount payable, whichever is greater, as of
the first day of the seventh calendar month following the month of admission. We will pay you the withheld amount
after an approved discharge by the institution authorities. If the discharge is for disciplinary reasons or against
medical advice, the withheld amount will not be paid for six months from the date of discharge. If you are readmitted
within six months of a prior period of such care and the prior discharge was not approved, the new period of care is
considered a continuation of the previous period. Benefits will be reduced the first day of the seventh calendar month
following the prior admission or the date of readmission, whichever is the later date.

Veterans receiving Section 306 Pension (pension awarded under laws in effect from July 1, 1960, and prior to

January 1, 1979): If you have no dependents and are furnished hospital, VA domiciliary or nursing home care at
overnment expense, your rate of pension may not exceed $50.00 as of the first day of the third calendar month
ollowing the month of admission. If you are readmitted for such care within six months of a prior period of care that

lasted two or more full calendar months, the rate of pension may not exceed $50.00 as of the date of readmission.

Veterans receiving Improved Pension (pension awarded under laws in effect from January 1, 1979): If you have no
dependents and are furnished VA domiciliary or nursing home care at government eernse, your rate of pension may
not exceed $90.00 as of the first day of the fourth calendar month following the month of admission. If you are
readmitted for such care within six months of the prior period of care, your rate of pension may not exceed $90.00 as
of the first day of the month following readmission.

3. If your award includes aid and attendance benefits based on nursing home patient status, you must immediately
notify us when you are no longer a nursing home patient.

4. Your benefits will be discontinued effective the 61st day of incarceration in a Federal, State or local penal institution
following conviction for a felony or misdemeanor. Your spouse or dependent children may be entitled to benefits at the
death pension rate from the date your benefits are discontinued if a claim is received within one year after we notify you
of discontinuance of benefits. Any payments made to your spouse or child will continue until we receive notice that the
incarceration has ended.

5. Monthly payments of your award may be stopped if you fail to furnish evidence as requested or if you furnish VA, or
cause to be furnished, any false or fraudulent evidence.

6. Information submitted, including income information, is subject to verification through computer matching programs
with other agencies.

7. The law provides severe penalties which include fine or imprisonment, or both, for the fraudulent acceptance of any
payment to which you are not entitled.

IMPORTANT

Notify us immediately if there is a change in any condition affecting your right to continued payments. Failure to notify
us of these changes immediately will result in an overpayment which is subject to recovery.
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After careful and compassionate consideration, a decision has been reached on your claim. If we were not
able to grant some or all of the VA benefits you asked for, this form will explain what you can do if you
disagree with our decision. If you do not agree with our decision, you may:

e Start an appeal by submitting a Notice of Disagreement.
e Give us evidence we do not already have that may lead us to change our decision.

'I;]his fohr_m will tell you how to appeal and how to send us more evidence. You can do either one or both of
these things.

HOw CAN | APPEAL THE DECISION?

How do | start my appeal? To begin your appeal, you must submit VA Form 21-0958, "Notice of
Disagreement,” if that form was provided to you in connection with our decision. If we denied more than one
claim for a benefit (for example, if you claimed compensation for three disabilities and we denied two of
them), please tell us in Part 111 of VA Form 21-0958 each of the claims you are appealing. A filed VA Form
21-0958 is considered your Notice of Disagreement. If you did not receive VA Form 21-0958 in connection
with our decision, then write us a letter telling us you disagree with our decision or enter your disagreement on
VA Form 21-0958 in questions 10 or 11A. It you did not receive VA Form 21-0958 in connection with our
decision, then either your statement or VA Form 21-0958 is considered your Notice of Disagreement. Send
your Notice of Disagreement to the address included on our decision notice letter.

How long do I have to start my appeal? You have one year to start an appeal of our decision. Your
Notice of Disagreement must be postmarked (or received by us) within one year from the date of our letter
denying you the benefit. In most cases, you cannot appeal a decision after this one-year period has ended.

What happens if | do not start my appeal on time? If you do not start your appeal on time, our decision
will become final. Once our decision is final, you cannot get the VA benefit we denied unless you either:

e Show that we were clearly wrong to deny the benefit or
e Send us new evidence that relates to the reason we denied your claim.

What happens after VA receives my Notice of Disagreement? We will either grant your claim or send you
a Statement of the Case. A Statement of the Case describes the facts, laws, regulations, and reasons that we
used to make our decision. We will also send you a VA Form 9, "Appeal to Board of Veterans' Appeals,” with
the Statement of the Case. If you want to continue your appeal to the Board of Veterans' Appeals (the Board%
after receiving a Statement of the Case, you must complete and return the VA Form 9 within one year from the
date of our letter denying you the benefit or within 60 days from the date that we mailed the Statement of the
Case to you, whichever Is later. If you decide to complete an appeal by filing a VA Form 9, you have the
option to request a Board hearing. Hearings often increase wait time for a Board decision. It is not necessary
for you to have a hearing for the Board to decide your appeal. It is your choice.

Where can | find out more about the VA appeals process?

® You can find a "plain language" pamphlet called "How Do | Appeal,” on the Internet at:
http://www.bva.va.gov/How_Do_I_Appeal.asp.

e You can find the formal rules for the VA appeals process in title 38, Code of Federal Regulations,
Part 20. You can find the complete Code of Federal Regulations on the Internet at:
http://www.ecfr.gov. A printed copy of the Code of Federal Regulations may be available at your
local law library.

YOUR RIGHT TO REPRESENTATION

Can | get someone to help me with my appeal? Yes. You can have a Veterans Service Organization
representative, an attorney-at-law, or an "agent™ help you with your appeal. You are not required to have
someone represent you. It is your choice.

e Representatives who work for accredited Veterans Service Organizations know how to prepare and
present claims and will represent you. You can find a listing of these organizations on the Internet at:
http://www.va.gov/vso.

VAFORM 411 (37 (PleakexhithitBefRiagenH8ye 2)
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e A private attorney or an "agent" can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agent is a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can charge you for helping you under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. If you do hire an attorney or agent to represent
you, one of you must send a copy of any fee agreement to the following address within 30 days from
the date the agreement is executed: Office of the General Counsel (022D), 810 Vermont Avenue,
NW, Washington, DC 20420. See 38 C.F.R. 14.636(g). If the fee agreement provides for the direct
payment of fees out of past-due benefits, a copy of the agreement must also be filed with us at the
address included on our decision notice letter. See 38 C.F.R. 14.636(h)(4).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evidence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (2? relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

Ata ﬁersonal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then:

e Arrange a time and place for the hearing
e Provide a room for the hearing

o Assign someone to hear your evidence
o Make a written record of the hearing

WHAT HAPPENS AFTER | Give VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.

BACK OF VA FORM 4107, JUN 2015 SUPERSEN S M IFBPage 60015,

WHICH WILL NOT BE USED.



Case: 18-6759 Page: 200 of 201 Eiled: 02/26/2019

e A private attorney or an "agent" can also represent you. VA only recognizes attorneys who are
licensed to practice in the United States or in one of its territories or possessions. Your local bar
association may be able to refer you to an attorney with experience in veterans' law. An agent is a
person who is not a lawyer, but who VA recognizes as being knowledgeable about veterans' law.
Contact us if you would like to know if there is a VA accredited agent in your area.

Do I have to pay someone to help me with my appeal? It depends on who helps you. The following
explains the differences.

e Veterans Service Organizations will represent you for free.

e Attorneys or agents can charge you for helping you under some circumstances. Paying their fees for
helping you with your appeal is your responsibility. If you do hire an attorney or agent to represent
you, one of you must send a copy of any fee agreement to the following address within 30 days from
the date the agreement is executed: Office of the General Counsel (022D), 810 Vermont Avenue,
NW, Washington, DC 20420. See 38 C.F.R. 14.636(g). If the fee agreement provides for the direct
payment of fees out of past-due benefits, a copy of the agreement must also be filed with us at the
address included on our decision notice letter. See 38 C.F.R. 14.636(h)(4).

GIVING VA ADDITIONAL EVIDENCE
You can send us more evidence to support a claim whether or not you choose to appeal.

NOTE: Please direct all new evidence to the address included on our decision notice letter. You should not
send evidence directly to the Board at this time. You should only send evidence to the Board if you decide
to complete an appeal and, then, you should only send evidence to the Board after you receive written
notice from the Board that they received your appeal.

If you have more evidence to support a claim, it is in your best interest to give us that evidence as soon as you
can. We will consider your evidence and let you know whether it changes our decision. Please keep in mind
that we can only consider new evidence that: (1) we have not already seen and (2? relates to your claim. You
may give us this evidence either in writing or at a personal hearing with your local VA office.

In writing. To support your claim, you may send documents and written statements to us at the address
included on our decision notice letter. Tell us in a letter how these documents and statements should change
our earlier decision.

Ata ﬁersonal hearing. You may request a hearing with an employee at your local VA office at any time,
whether or not you choose to appeal. We do not require you to have a local hearing. It is your choice. At this
hearing, you may speak, bring witnesses to speak on your behalf, and hand us written evidence. If you want a
local hearing, send us a letter asking for a local hearing. Use the address included on our decision notice
letter. We will then:

e Arrange a time and place for the hearing
e Provide a room for the hearing

o Assign someone to hear your evidence
o Make a written record of the hearing

WHAT HAPPENS AFTER | Give VA EVIDENCE?

We will review any new evidence, including the record of the local hearing, if you choose to have one,
together with the evidence we already have. We will then decide if we can grant your claim. If we cannot
grant your claim and you complete an appeal, we will send the new evidence and the record of any local
hearing to the Board.
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Respondent Burden: 5 minutes

Expiration Date: 07/31/2021
REPORT OF GENERAL INFORMATION

NOTE - This form must be filled out in ink or on a typewriter or 1. VA OFFICE 2. IDENTIFICATION NUMBERS (C, XC, S8, XSS, V, K, etc.)
computer, as it becomes a permanent record in the veteran's folder. 310/me _

3. LAST NAME - FIRST NAME - MIDDLE NAME OF VETERAN (Type or print) 4. DATE OF CONTACT (Month, day, year)

Macalush, James 01/30/2019

5. ADDRESS OF VETERAN (Include number and street or rural route, city or P.O., State and ZIP Code) | 6A. TELEPHONE NUMBER OF VETERAN (Include Area Code)
6731 Matt Pledger Ct DAY EVENING

N Ft Myers FL 33917

6B. E-MAIL ADDRESS (If applicable)

7. NAME OF PERSON CONTACTED 8. TYPE OF CONTACT

Mr. Macalush [ ] PERSONAL  [X] TELEPHONE

9. ADDRESS OF PERSON CONTACTED 10. TELEPHONE NUMBER OF PERSON CONTACTED
same as above (Include Area Code)

239 634 4157

| certify that | properly identified my caller using the 1D Protocol

11. BRIEF STATEMENT OF INFORMATION REQUESTED AND GIVEN:

I called up Mr. Macalush about his Pension NOD from September 2018. |1 explained that we
were going to readjust his 2018 award based on his expenses and we were going to project
expenses for 2019 to increase his regular monthly check, based on his history of high
annual medical expenses. He reiterated that his expenses are in excess of $50,000 yearly
and he was agreeable to this adjustment. 1 explained how the pension program worked and
how he would not likely receive any lump sum pension because if the pension is paid at a
max rate on a month to month basis, there is no additional payment. |1 explained how he
should continue to track his expenses and let us know of any changes in them to prevent
possible overpayment. 1 explained a lunp sum for the back pay will be forthcoming within
the next 7-10 business days and explained the increased check would be seen in March 1st
payment as the Feb 1st check would already be set. He was appreciative of the call and
indicated he understood. 1 gave him my name and telephone number for addtional questions
on his pension adjustments. | apologized for our delays in addressing his NOD and his
request for expedited handling.

Notification of Action
| read the following statement to the caller:

"l am a VA employee who is authorized to receive or request evidentiary information or statements that may result in a change in your VA benefits. The
primary purpose for gathering this information or statement is to make an eligibility determination. It is subject to verification through computer matching
programs with other agencies."

cc: POA (If applicable):

DIVISION OR SECTION EXECUTED BY (Signature and title)
21pmc Matthew W. Wright 151829 gt %l Dr.sisr oo =%

PRIVACY ACT NOTICE: The VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy Act of 1974 or Title 5, Code of
Federal Regulations 1.576 for routine uses (i.e., civil or criminal law enforcement, congressional communications, epidemiological or research studies, the collection of money owed to the
United States, litigation in which the United States is a party or has an interest, the administration of VA programs and delivery of VA benefits, verification of identity and status, and personnel
administration) as identified in the VA system of records, 58VA/21/22/28 Compensation, Pension, Education and Vocational Rehabilitation and Employment Records - VA, published in the
Federal Register. Your obligation to respond is required to obtain or retain benefits. The responses you submit are considered confidential (38 U.S.C. 5701). Information submitted is subject to
verification through computer matching programs with other agencies.

RESPONDENT BURDEN: We need this information to obtain evidence in support of your claim for benefits (38 U.S.C. 501(a) and (b)). Title 38, United States Code, allows us to ask for this
information. We estimate that you will need an average of 5 minutes to respond to the questions on this form. VA cannot conduct or sponsor a collection of information unless a valid OMB
control number is displayed. Valid OMB control numbers can be located on the OMB Internet Page at www.reginfo.gov/public/do/PRAMain. If desired, you can call 1-800-827-1000 to get
information on where to send comments or suggestions about this form.

VA FORM SUPERSEDES VA FORM 27-0820, SEP 2015,
27-0820

e " Exhibit B-Page 62
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