
IN THE UNITED STATES COURT OF APPEALS 

FOR VETERANS CLAIMS 

 

NETTIE CASEY,  

  

Appellant,  

  

                  v. No. 18-1051 

  

ROBERT L. WILKIE,  

Secretary of Veterans Affairs, 

 

 

Appellee.  

 

APPELLANT’S RESPONSE TO SECRETARY’S MARCH 21, 2019, 

SUPPLEMENTAL MEMORANDUM OF LAW 
 

I. The one-time payment of accrued benefits is an “award” as contemplated by 38 

U.S.C. § 5112(b)(10) and 38 C.F.R. § 3.500(b)(2). 

 

The Secretary argues that the reasoning in Dent “suggests that § 5112(b)(10) and 

section 3.500(b)(2) do not apply to one-time payments.”  Appellant disagrees.  The Secretary 

acknowledges that that the Court held that “the reduction of pension payments was subject to 

the effective date rules in § 5112(b)(9)-(10) because those provisions applied to both the 

initial award of benefits and “errors affecting a running award that consists of recurring 

payments.”  However, the Secretary ignores that the Court also finds that these provisions 

apply to the initial award of benefits.  The initial award of benefits would constitute a one-

time lump sum payment.  While in some cases, a monthly benefit would then begin, that does 

not change that the initial award involves the one-time payment of a retroactive benefit.     

The Secretary asserts that the “plain meaning” of the terms reduction or 

discontinuance cannot apply to a one-time payment because a one-time payment cannot 

diminish in size, but this application is too narrow.  A one-time payment can, and has been, 
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reduced in this case.  Recovery of a portion of an overpaid initial award necessarily 

diminishes the initial payment, as the payments taken to recoup the overpaid portion reduce 

the amount of the initial award payment.  In fact, in these debt situations (and in this case), 

beneficiaries are asked if they wish to pay the amount back all at once or if they would like to 

have their future payments reduced.  R. 105 (103-06). If the beneficiary is paid $10,000, and 

is required to return $3,000, the $10,000 payment is diminished.   

The Appellant disagrees that the Secretary’s assertion that the legislative history 

indicates that Congress did not intend for section 5112 to apply to one-time payments.   

The Secretary submits that “[p]erpetuation of an error is not a concern when there is 

only a single payment.” This is simply not true.  The errors in this case included  a failure to 

acknowledge a valid fee agreement, to provide clear notice to Appellant, and to withhold fees 

as required.  This error could easily occur again, both in the present case if the claimant was 

granted additional benefits, and in other cases handled by the same claims reviewer.  Thus, by 

VA bearing the burden of its mistake here, the claims reviewer involved learns how to 

appropriately follow VA’s own instructions regarding notice and withholding of attorney 

fees, so that those erroneous actions are not perpetuated in future cases, which is consistent 

with the legislative history as noted in Dent.   

The Secretary goes on to discuss the congressional intent discussed in O’Connell v. 

Nicholson, 21 Vet.App. 89 (2007).  In that case, the Court found that Congress enacted 38 

U.S.C. § 5112(b)(6), so that veterans would have advance notice that their benefits would be 

diminished, in part, to allow them time to adjust to the “diminished expectation.”  The 

Secretary submits that “a recipient of a one-time payment does not expect additional 
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payments, and thus would not need time to adjust to a reduction or discontinuance.” This is 

nothing more than misdirection by the Secretary, as a different section of 5112, which does 

not pertain to sole administrative error, does not change the relevant application of 

5112(b)(10) to cases involving one-time payments.     

Finally, despite the Secretary’s assertion that sections 5112 and 3.500 would not apply 

to one-time payments, VA has actually instructed its employees to apply 3.500(b)(2) to one-

time payments. Specifically, in the section entitled “Handling Cases Involving Administrative 

Error”, the M21-1 specifically refers to 38 C.F.R. § 3.500(b)(2).   M21-1 III.v.1.I.3.
1
 In 

explaining what actions to take when a adjusting an award due to administrative error, the 

M21-1 instructs that an award will be adjusted based upon the last paid date because “VA 

may not create an overpayment in a beneficiary’s account when adjusting his/her award to 

correct an administrative error.” M21-1 III.v.1.I.3.k.  The M21-1 also provides the following 

example of an administrative error on the part of VA.  M21-1 III.v.1.I.3.e. A Veteran with a 

50% rating gives birth to a child on August 12, 2010. On November 10, 2013, she notifies 

VA of her new dependent, and a VA employee erroneously adds the child to the Veteran’s 

award effective the date of the child’s birth.  Again, the overpayment would be part of the 

one-time payment.  There would be no reduction or discontinuance of future benefit 

payments, unless an overpayment was created.  Furthermore, there would be no risk of 

perpetuation of the erroneous action in the future monthly benefits of this veteran, as the 

assignment of the effective date for an award is a one-time action.  Thus, the only way that 

there would be perpetuation of the erroneous action would be as suggested by the Appellant 

                                              
1
 See Appendix 1.  
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above – that VA employee making the same mistake in future cases. In addition to the 

guidance provided in the M21-1, Appellant’s representative recently received a decision 

involving a one-time payment and a finding of sole administrative error.
2
 In that decision, VA 

found there had been clear and unmistakable error in the assignment of an effective date in a 

decision issued a month prior. The decision provides the following: “[t]his was a [sic] 

administrative error made by the decision maker and therefore, no overpayment will be 

established.” Just as in this case, there would be no reduction of those future payments 

(unless an overpayment was created) and there would be no discontinuance of those future 

payments because the erroneous action resulted in overpayment of the one-time lump sum 

retroactive benefit. The section of the M21-1 coupled with the recent VA decision 

demonstrates that the Secretary’s asserted interpretation is inconsistent with how VA actually 

handles these claims.  

Accordingly, Appellant submits that the award of a one-time payment of accrued 

benefits is contemplated by 38 U.S.C. § 5112(b)(10) and 38 C.F.R. 3.500(b)(2) and that this 

finding is supported by the holding in Dent, the legislative intent expressed when these 

sections were added, and VA’s own interpretation and application of this provision in both 

the M21-1MR and in cases of actual claimants.              

II. As the one-time payment of accrued benefits is an “award”, the term “erroneous” 

in 38 U.S.C. § 5112(b)(10) and 38 C.F.R. § 3.500(b)(2) contemplates a situation in 

which the only error was VA’s failure to withhold attorney’s fees from the 

payment to the claimant pursuant to a fee agreement. 

 

                                              
2
 See Appendix 2 for a copy of the Regional Office Decision. 
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The Secretary asks the Court to hold that the term “erroneous” does not contemplate 

the facts of this case, asserting that the error was in how the payment was distributed and does 

not constitute an erroneous award. However, the Secretary is too narrowly defining the word 

“erroneous”. The Court in Dent was clear that the term “erroneous” applies to not only 

awards and payments, but also erroneous actions.  In this case, there was an erroneous action 

when, by sole administrative error, VA failed to withhold the attorney fees and this erroneous 

action resulted the widow receiving an amount in excess of that which she was entitled to 

receive.  Thus, the term “erroneous” applies to the award in this case. 

Appellant submits that the legal conclusion in this case is whether sections 

5112(b)(10) and 3.500(b)(2) are applicable. However, in order to make that legal conclusion, 

factual findings as to fault must first be made. A determination as to fault is a factual finding 

that the Court is not permitted to make.  If the Court agrees that sections 5112 and 3.500 

apply in this case, the Court should remand this issue so that the Board may provide adequate 

reasons or bases regarding its determination of fault. However, should the Court find that this 

determination as to error is a legal conclusion, then Appellant submits that the Court should 

find that VA was solely at fault and wishes to direct the Court to the July 2013 decision. R .at 

158-61.  

On its face, the July 2013 notification letter did not inform Appellant that she would 

receive $91,066.00, minus 20% withholding for attorney fees. Instead, the letter stated that 

the widow would “receive a payment covering the initial amount due under this award, minus 

any withholdings, in approximately 15 days.” R. at 158 (158-61). Then it stated that “[y]ou 

are owed $91,066.00 which represents benefits owed the veteran at death but unpaid.” Id.  
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Not only is the organization of the letter problematic, but VA also failed to clearly state the 

amount that she would actually be paid.  Furthermore, because payment is made directly to 

the Appellant with no receipt or confirmation provided to the attorney, the representative did 

not know that was overpaid.    

III. The Board conceded that the VA’s failure to withhold attorney fees from the one-

time payment was an “erroneous distribution”, and this is a favorable factual 

finding that cannot be disturbed by the Court. 

 

Appellant agrees with the Secretary to the extent that he has conceded that the Board’s 

finding that the one-time payment was an “erroneous distribution” was a favorable finding of 

fact that cannot be disturbed.  However, Appellant continues to submit that the Board failed 

to provide adequate reasons or bases for its determination that the Appellant and her attorney 

knew, or should have known, that the 20% had not been withheld.  In particular, the Board 

said that, “[c]onspicuously absent from this letter is any notice of any amount of attorney fees 

being withheld from the award, an item that would have been specifically included in the 

letter had any such withholding taken place. See Manual M21-1 III.v.2.B.1.b (indicating that 

award letters include notation of any withholding amount and the reason for such 

withholding).” R. at 11 (2-12). The Board’s response indicates that, pursuant to the M21-1, an 

award letter will include both a notation of any withholding amount and the reason for such 

withholding. However, Appellant’s representative received decisions issued within the same 

timeframe as the July 2013 decision which did not include either the withheld amount or a 

statement regarding the reason for such withholding
3
.  Importantly, even though these 

                                              
3
 See Appendix 3 for three separate decisions issued between 2012 and 2013. All three 

notification letters indicated a benefit was granted, and that the beneficiary would receive a 
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decisions did not provide the information outlined by the Board and in the M21-1, VA still 

properly withheld attorney fees. In light of the fact that VA has historically issued notices of 

awards that did not specify the amounts withheld or the reasons for the withholding, and yet 

still has withheld the fees and paid the representative, it is unclear how Appellant’s 

representative knew, or should have known, that withholding did not occur in this case. This 

case highlights the fact that VA is not consistent in how it handles the notice provided to 

claimants regarding withholdings and the amounts they should expect to be paid. Because of 

this, the Board cannot rely upon the M21-1 to say that Appellant and her attorney should have 

known that withholding did not take place in this case. See Hudick v. Wilkie, 2018 U.S. App. 

LEXIS 33799 (2018)
4
; see also Overton v. Wilkie, 30 Vet.App. 257 (2018) (the Board cannot 

simply cite to an M21-1 provision without further analysis, as a citation to a manual provision 

to support a conclusion is inconsistent with its mandated obligation to provide an adequate 

statement of reasons or bases for its conclusion). 

If the Court agrees with the Secretary that a determination about which party erred is a 

question of law, then the Court should find that the erroneous payment in this case was the 

result of sole administrative error as the Appellant and her attorney did not know withholding 

had not occurred due to deficient notice.  

IV. 38 U.S.C. § 5112 and 38 C.F.R. § 3.500 apply to “reductions” in recurring 

payments that serve to recoup an unrelated erroneous payment. 

 

                                                                                                                                                         

payment; however, none of the letters specified the amounts to be withheld or indicated the 

reasons for such withholdings.  
4
 Appellant notes that Hudick v. Wilkie is non-precedential and is not binding on this Court; 

however, Appellant believes that the discussion in that case is relevant to consideration of the 

issues presented in this case.  
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Appellant continues to assert that there is nothing in 5112(b)(10) or 3.500(b)(2) which 

limits their application to reductions in related benefits.  If the provisions were applied as the 

Secretary suggests, then they would only apply to instances in which a beneficiary receives 

an incorrect award of a recurring, related benefit. Conversely, this would mean that a 

beneficiary who received an erroneous lump sum award would never have the protection of § 

5112(b)(10) or § 3.500(b)(2).  Instead, the beneficiary would be restricted to presenting a 

waiver argument. Said another way, applying these provisions the way the Secretary suggests 

would leave a group of beneficiaries unprotected, as claimants who received an erroneous 

lump sum award, which was solely the result of VA error, would still have to demonstrate 

they satisfied the criteria for waiver in order to avoid recoupment.  There is nothing in the 

plain language of the statute or the legislative history which indicates that Congress intended 

to discriminate against a group of widows, dependent children, and parents solely because 

they were not entitled to receive recurring monthly benefits.  In fact, cases in which there are 

erroneous, recurring monthly payments potentially involve an even greater amount of benefits 

than would be implicated by a single, lump sum payment.   

Furthermore, the Secretary’s argument that sections 5112 and 3.500 do not apply in 

this situation because 38 U.S.C. § 5413 is applicable to the recovery of an overpayment is 

flawed.  Section 5413 applies to recovery of the debt.  No debt is created if there was sole 

administrative error.  Thus, these two sections can still be read in harmony.  As noted above, 

while there are provisions under section 5314 that allow for the waiver of the debt, that 

process involves a balancing of faults and consideration of the fault of the debtor, in addition 

to other factors. It does not stand to reason that Congress would create a statute to specifically 
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address the handling of overpayments which are the result of sole administrative error, but 

intend to have another statute (which does not involve sole administrative error) control 

simply because a one-time payment is involved.   

V. The provisions governing the effective date of a reduction would require that no 

debt or overpayment be created in this case. 

 

Appellant agrees with the Secretary to the extent that the effective date of the 

reduction of the “erroneous award” would be the date of the one-time payment, if the 

erroneous payment was based solely on administrative error, and the date of the initial award 

if VA was not solely at fault.  However, Appellant disagrees that applying section 

5112(b)(10) and 3.500(b)(2) would “lead to unintended results.”   

The Secretary provides a scenario in which an accounting error results in a $90,000 

overpayment and asserts that if sections 5112 and 3.500 are found to apply to one-time 

payments, VA would be unable to recover large sums of money paid out due to minor 

accounting errors, placing a burden on the taxpayers.  The Secretary fails to note that in order 

for the beneficiary to have no knowledge of the accounting error, VA’s notice would also 

have to have been insufficient.  If the notice provided that she was owed $10,000, and she 

received $100,000, then she would know that she received an amount in excess of that to 

which she was entitled.  Only in a scenario (such as this case) where VA did not provide clear 

notice and made an overpayment would VA be unable recoup the overpaid one-time lump 

sum benefit.    

There is no added burden to VA by applying these sections to one-time payments.  As 

noted above, in this case and the scenario described by the Secretary, VA had to make at least 
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two errors in the processing of the widows’ claims in order for the widows to be unaware that 

they had received an incorrect amount of compensation.  The notice in this case did not 

adequately inform Appellant of the amount of compensation that was due to her.  The Board 

even noted that the M21-1 instructs that award letters must include “notation of any 

withholding amount and the reason for such withholding.” R. at 11 (2-12).  Had sufficient 

notice been provided to Appellant, she would have been aware that the amount she received 

was in excess of the amount to which she was entitled and sections 5112 and 3.500 would not 

apply.  But Appellant did not receive sufficient notice, and VA erroneously paid her an 

amount in excess of her entitlement.    

Accordingly, § 5112 and § 3.500 are applicable here because there was both an 

erroneous payment which was solely due to VA error, and the Appellant had no knowledge 

she was overpaid because the notice paid to her was deficient. Appellant is only asking for a 

reasonable application of the statute which would not result in absurd outcomes. A claimant 

with no knowledge of the error should not bear the burden for VA’s mistakes.  What the 

Secretary attempts to do is to pass along the burden of ensuring that claims and payments are 

processed correctly to the beneficiary and penalize the beneficiary if they are unable to 

identify the error despite the lack of sufficient notice. If VA is concerned about not being able 

to recoup overpayments that arise as a result of sole administrative error, then it should ensure 

adequate training and protocols are in place to attempt to limit those errors.  

       Respectfully submitted, 

       NETTIE CASEY 

 

       /s/ Daniel G. Krasnegor 
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       DANIEL G. KRASNEGOR 

Lead Counsel 

       Goodman Allen Donnelly PLLC 

      123 E. Main Street, 7
th

 Floor  

Charlottesville, Virginia 22902 

      (434) 817-2188 

       dkrasnegor@goodmanallen.com   

        

        

/s/ Erin E. Ralston   

      ERIN E. RALSTON 

      Co-counsel  

Goodman Allen Donnelly PLLC 
4501 Highwoods Parkway, Ste. 210 
Glen Allen, VA 23060 
Telephone: (804) 565-5968 

eralston@goodmanallen.com 

 

 

/s/ Krystle D. Waldron 

KRYSTLE D. WALDRON 

Co-counsel 

Goodman Allen Donnelly PLLC 

4501 Highwoods Parkway, Ste. 210 

Glen Allen, VA 23060 

Telephone: (804) 565-5969 

kwaldron@goodmanallen.com  
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DEPARTMENT OF VETERANS AFFAIRS 
st. Petersburg Regional Office 

P.O. BOX 1437 
St. Petersburg FL 33731 

OCT 2 5 2012 

MARK A CLEVELAND 
8636 KINGFISHER LANE 
PENSACOLA, FL 32534 

In Reply Refer To: 317 NSCI Appeals 11 gpg 

Dear Mr. Cleveland: 

CSS 266 57 0010 
CLEVELAND, Mark Anthony 

We received your Notice of Disagreement on September 19, 2011. It is the determination of the 
Decision Review Officer that the evidence does support a change in the previous determination. 
We made a decision on your claim based on a de novo review of the evidence contained in the 
claims record. 

This letter tells you about your entitlement amount and payment start date and what we decided. 
It includes a copy of our rating decision that gives the evidence used and reasons for our 
decision. We have also included information about additional benefits, what to do if you 
disagree with our decision, and who to contact if you have questions or need assistance. 

Your Award Amount and Payment Start Date 
Your monthly entitlement amount is shown below: 

Monthly Payment Start Reason For Change 
Entitlement Date 

Amount 

$243.00 Feb 1,2011 Grant of increase in overall 
evaluation of service connected 
disabilities 

251.00 Dec 1,2011 Cost of Living Adjustment 

You Can Expect Payment 
Your payment begins the first day of the month following your effective date. You will 
receive a payment covering the initial amount due under this award, minus any withholdings, 
in approximately 15 days. Payment will then be made at the beginning of each month for the 
prior month. For example, benefits due for May are paid on or about June 1. 

I111111 ~ III ~ ~m! In I 
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CSS 
Cleveland, Mark Anthony 

Your payment will be directed to the fmancial institution and account number that you 
specified. To confirm when your payment was deposited, please contact that financial 
institution. 

If this account is no longer open, 
please notify liS immediately. 

What We Decided 
We detennined that the following condition was related to your military service, so service 
connection has been granted: 

lVledical Description Percent (%) Effective Date 
Assigned 

Chondromalacia, meniscus 10% Jan 11, 2011 
tear, and arthritis, left knee 
associated with patellofemoral 
syndrome, light knee 

We have enclosed a copy of your Rating Decision for your review. It provides a detailed 
explanation of our decision, the evidence considered, and the reasons for our decision. Your 
Rating Decision and this letter constitute our decision based on your claim received on 
September 19, 2011. It represents all claims we understood to be specifically made, implied, 
or infelTed in that claim. 

We enclosed a VA Form 21-8764, "Disability Compensation Award Attaclunent-Important 
Information," which explains certain factors concerning your benefits. 

Are You Entitled to Additional Benefits? 
You may be eligible for government life insurance if you 

• were released from active duty after April 25, 1951, 

• are in good health (except for any service connected conditions), and 

• apply within two years of this notification of your disability rating. 
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CSS 
Cleveland, Mark Anthony 

If you are totally disabled, you may be eligible to have your government life insurance 
premiums waived. The Insurance is called Service-Disabled Veterans Insurance (S-DVI), and 
you should receive a package within two weeks. This package will contain information about 
the insurance and an application. If you do not receive an S-DVI package, please contact the 
Insurance Center to request additional information. Call the Insurance toll free number, 
1-800-669-8477, or visit the Insurance web site, http://www.insurance.va.gov. for further 
information about Service-Disabled Veterans Insurance. 

You may be eligible for medical care by the VA health care system for any service connected 
disability. You may apply for medical care or treatment at the nearest medical facility. If you 
apply in person, present a copy of this letter to the Patient Registration/Eligibility Section. If 
you apply by writing a letter, include your VA file number and a copy of this letter. 

REDUCE OR ELIMINATE 
YOUR MEDICAL CO-PAYMENTS 

If you receive care at a VA medical facility, please call our Health 
Benefits Call Center at 1-877-222-VETS (8387) or notify your 
local VA medical center of this change in your compensation 
benefits. This rating decision may reduce or eliminate your co­
payments for your VA-provided medical care. You may also be 
eligible for a refund based on this rating decision. Infonnation 
regarding VA health care eligibility and co-payments is available at 
our website www.va.govlhealtheligibilitv. 

You should contact your State office of veteran's affairs for information on any tax, license, or 
fee-related benefits for which you may be eligible as a veteran (or surviving dependent of a 
veteran). State offices of veteran's affairs are available at http://www.va.gov/statedva.htm. 
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CSS 
Cleveland, Mark Anthony 

You may be able to receive vocational rehabilitation employment services. TIle enclosed VA 
Form 28-8890, "Important Information About Vocational Rehabilitation Benefits," explains 
this benefit completely. To apply for this benefit, complete and return the enclosed V A Form 
28-1900, "Disabled Veterans Application for Vocational Rehabilitation." 

What You Should Do If You Disagree With Our Decision 
If you do not agree with our decision, you should write and tell us why at the address below. 
You have one year from the date of this letter to appeal the decision. The enclosed VA Form 
4107, "Your Rights to Appeal Our Decision," explains your right to appeal. 

Department of Veterans Affairs 
Regional Office 
PO Box 458 
St. Petersburg, FL 33744 

If You Have Questions or Need Assistance 
If you have any questions, you may contact us by telephone, e-mail, or letter. 

If you Here is what to do. 
Telephone Call us at 1-800-827-1000. If you use a 

Telecolnmunications Device for the Deaf (TDD), the 
number is 711. 

Use the Internet Send electronic inquiries through the Internet at 
h!!.Qs : Iliri s. va.gov. 

Write Put your full name and V A file number on the letter. Please 
send all correspondence to the address at the top of this 
letter. 

In all cases, be sure to refer to your VA file number . 

If you aTe looking for general information about benefits and eligibility, you should visit our 
website at https:llwww.va.gov. or search the Frequently Asked Questions (FAQs) at 
https:lliris.va.gov. 
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CSS 
Cleveland, Mark Anthony 

We sent a. copy of this letter to your representative, Daniel G Krasnegor, E quire, whom you 
can also contact if you have questions orneed assistance. 

Sincerely YOW's, 

s, ~, Sfflitk 
S. L. Smith 
Veterans Service Center Manager 

Contact us on the Internet at: https://iris.vagov 

Enc1osure(s): Rating Decision 
VA Fonn 21-8764 
VAFonn 28-1900 
VA Form 28-8890 
VA Form 4107 

cc: Daniel G. Krasnegor, Esquire 
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