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 UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 
 
DOROTHY C. FOGG,   ) 
      ) 
 Appellant    ) 
      ) 
 v.     ) Vet. App. No. 18-6976 
      ) 
ROBERT L. WILKIE,   ) 
Secretary of Veterans Affairs,  ) 
      ) 
 Appellee.    ) 

 
APPELLANT’S OPPOSITION TO APPELLEE’S SEPTEMBER 9, 2019 MOTION 

TO STRIKE REFERENCES TO FACTS IN APPELLANT’S BRIEF 
 

In Mrs. Fogg’s brief, she cites the fact that post-traumatic stress disorder (PTSD) 

was first introduced in the third edition of the Diagnostic and Statistical Manual of Mental 

Disorders (DSM–III) published in 1980, and requested judicial notice of this fact.  See 

Appellant’s Brief at 3 n.1.  The Secretary concedes that “it may be appropriate for the Court 

to take judicial notice of the date PTSD was added to the DSM.”  Motion to Strike (“Mot”) 

at 4.  Mrs. Fogg maintains that the Court should take judicial notice of this fact.  Despite 

the Secretary’s concession, he seeks to strike this judicially noticeable fact by moving to 

strike “footnote[] one” in its entirety.  Mot. at 7.  Mrs. Fogg opposes the Secretary’s Motion 

on this narrow basis and requests judicial notice of the date PTSD was added to the      

DSM–III.   

The Court may take judicial notice of the fact that PTSD was first introduced in the 

DSM–III in 1980 because it is “not subject to reasonable dispute.”  Procopio v. Shinseki, 

26 Vet. App. 76, 76 n.1 (2012).  This Court has itself recognized and relied on this same 

fact in its decisions.  Cogburn v. Shinseki, 24 Vet. App. 205, 214 (2010) (“[I]t is important 
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to note that post-traumatic stress disorder was not recognized as a diagnosis by the 

American Psychiatric Association until January 1980.” (citing DSM–III)).  So, too, have 

other appeals courts.  See, e.g., United States v. Rodriguez, 581 F.3d 775, 808 n.14 (8th Cir. 

2009) (noting that the DSM “did not adopt PTSD into its nosology until the third edition 

of the manual, published in 1980”); Mitchell v. Kemp, 827 F.2d 1433, 1434 n.3 (11th Cir. 

1987) (noting that “the mental health profession adopted” PTSD as a “label” in 1980). 

In the Secretary’s words, the date PTSD was first introduced is “of th[e] type” 

appropriate for judicial notice.  Mot. at 4 (arguing that certain facts are “not of th[e] type” 

appropriate for judicial notice “[a]side from the date that PTSD was added to the          

DSM–III”).  For this reason, the Board of Veterans Appeals has repeatedly taken judicial 

notice of this precise fact, and the Secretary has not offered any contrary authority.  See, 

e.g., No. 0421123, 2004 WL 3296516, at *6 (Bd. Vet. App. Aug. 3, 2004) (“The Board 

also takes judicial notice of the fact that organized psychiatry first recognized PTSD as a 

disorder in 1980.” (citing DSM–III)); No. 0639859, 2006 WL 4444798, at *4 (Bd. Vet. 

App. Dec. 27, 2006) (“[T]he Board takes judicial notice of the fact that PTSD was not an 

official diagnosis until 1980.”).1  

Mrs. Fogg respectfully requests that this Court take judicial notice of the fact that 

PTSD was first introduced in the DSM–III in 1980, and deny the Secretary’s Motion to 

strike this fact from her brief. 

                                              
1  Under 38 C.F.R. § 20.1301, Board decisions are issued without titles, as personal 
identifiers are redacted.  Pursuant to U.S. Vet. App. Rule 30(a), copies of these Board 
decisions are attached as Exhibits A-B. 
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