
BOARD OF VETERANS’ APPEALS 

DEPARTMENT OF VETERANS AFFAIRS  

WASHINGTON ,  DC  20038 

 

 

Date: January 4, 2019  

MURIEL A. POLK 

3837 AVALON AVE 

PORT ARTHUR, TX 77642 

Dear Appellant: 

The Board of Veterans’ Appeals (Board) has made a decision in your appeal, 

and a copy is enclosed. 

If your decision 

contains a 
What happens next 

Grant  The Department of Veterans Affairs (VA) will be contacting 

you regarding the next steps, which may include issuing 

payment.  Please refer to VA Form 4597, which is attached 

to this decision, for additional options.  

Remand  Additional development is needed. VA will be contacting 

you regarding the next steps.  

Denial or 

Dismissal  

Please refer to VA Form 4597, which is attached to this 

decision, for your options. 

If you have any questions, please contact your representative, if you have 

one, or check the status of your appeal at http://www.vets.gov. 

Sincerely yours, 

 
K. Osborne 

Deputy Vice Chairman 

Enclosures (1) 

CC: Barbara Lincoln, Agent 
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DATE: January 4, 2019 

ORDER 

Entitlement to accrued benefits is denied. 

FINDING OF FACT 

The appellant did not file a claim for entitlement to accrued benefits within one 

year of the surviving spouse's death in April 2013.  

CONCLUSION OF LAW 

The criteria for entitlement to accrued benefits are not met.  38 U.S.C. § 5121; 

38 C.F.R. § 3.1000. 

REASONS AND BASES FOR FINDING AND CONCLUSION 

The Veteran had active service from December 1952 to December 1954.  The 

Veteran and his surviving spouse are deceased.  The appellant is the Veteran and 

his surviving spouse's adult daughter.  
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This matter came before the Board of Veterans' Appeals (Board) on appeal from a 

March 2015 Regional Office (RO) administrative decision.   

In August 2015, the appellant appointed the above accredited agent as her 

representative.  The Board recognizes this change in representation.   

In November 2016, the appellant was afforded a hearing before the undersigned 

Veterans Law Judge at the local RO.  The transcript is of record.    

Entitlement to accrued benefits 

VA has a duty to provide notification to an appellant with respect to establishing 

entitlement to benefits, and a duty to assist with development of evidence under 

38 U.S.C. §§ 5103, 5103A; 38 C.F.R. § 3.159(b).  In this particular case, the law 

and not the evidence, is dispositive.  Therefore, VA's duties to notify and assist do 

not apply.  See Mason v. Principi, 16 Vet. App. 129, 132 (2002); Dela Cruz v. 

Principi, 15 Vet. App. 143 (2001). 

Accrued benefits are benefits to which a payee was entitled at his or her death, 

based on evidence on file at the date of death, and due and unpaid, to be paid to 

survivors as provided by law.  38 U.S.C. § 5121; 38 C.F.R. § 3.1000.  

Here, the surviving spouse died in April 2013.  In May 2013, VA notified her 

estate that she had a pending claim that could result in accrued benefits and issued 

a rating decision on the deceased’s pending claim.  The appellant's claim for 

accrued benefits was filed in September 2014, more than one year after the 

surviving spouse's death in April 2013.  During the November 2016 hearing, the 

appellant explained that she was extremely busy managing the deceased’s estate 

and also working, and her family was not familiar with the VA benefits program.  

The Board is sympathetic to the appellant, but the law and regulations provide no 

exceptions on these or any other basis.  Morris v. Derwinski, 1 Vet. App. 260, 265 

(1991) (“[R]egulations are binding on all who seek to come within their sphere, 

‘regardless of actual knowledge of what is in the [r]egulations or of the hardship 

resulting from innocent ignorance.’”) (quoting Fed. Crop Ins. Corp. v. Merrill, 332 
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U.S. 380, 385 (1947)).  As there is no evidence that the appellant or other surviving 

child filed a claim for accrued benefits prior to September 2014, the application for 

accrued benefits was not timely, and the accrued benefits claim fails on this basis 

alone.  38 U.S.C. § 5121(c); 38 C.F.R. § 3.1000(c).  

The Board notes that RO has not made a substitution determination.  However, this 

is a moot issue since a request for substitution also requires that such a request be 

filed no later than one year after the claimant’s death.  38 C.F.R. § 3.1010(b).   

The Board is sympathetic to the appellant and also apologizes for the lengthy delay 

between the date of the hearing and this decision, which was apparently due to the 

docket number of this case.  See 38 U.S.C. § 7107(a)(1) (2012) (requiring that 

appeals be considered and decided in regular order according to its place on the 

docket).  However, the Board is bound by the laws and regulations that apply to 

veterans’ claims. 38 U.S.C. § 7104(c) (2012); 38 C.F.R. §§ 19.5, 20.101(a) (2018).  

Those laws and regulations require, for the above reasons, that the appellant's 

claim for accrued benefits must be denied as a matter of law. 

 
Jonathan Hager 

Veterans Law Judge 

Board of Veterans’ Appeals 

ATTORNEY FOR THE BOARD C. D. Simpson, Counsel





 

 

Remember, the Board places no time limit on filing a motion for reconsideration, and you can do this at any time.  However, if you also plan to 

appeal this decision to the Court, you must file your motion within 120 days from the date of this decision.  

 

How do I file a motion to vacate?  You can file a motion asking the Board to vacate any part of this decision by writing a letter to the Board stating 

why you believe you were denied due process of law during your appeal.  See 38 C.F.R. 20.904.  For example, you were denied your right to 

representation through action or inaction by VA personnel, you were not provided a Statement of the Case or Supplemental Statement of the Case, or 

you did not get a personal hearing that you requested.  You can also file a motion to vacate any part of this decision on the basis that the Board 

allowed benefits based on false or fraudulent evidence.  Send this motion to the address on the previous page for the Litigation Support Branch, at the 

Board.  Remember, the Board places no time limit on filing a motion to vacate, and you can do this at any time.  However, if you also plan to appeal 

this decision to the Court, you must file your motion within 120 days from the date of this decision.  

 

How do I file a motion to revise the Board's decision on the basis of clear and unmistakable error?  You can file a motion asking that the Board 

revise this decision if you believe that the decision is based on "clear and unmistakable error" (CUE).  Send this motion to the address on the previous 

page for the Litigation Support Branch, at the Board.  You should be careful when preparing such a motion because it must meet specific 

requirements, and the Board will not review a final decision on this basis more than once.  You should carefully review the Board's Rules of Practice 

on CUE, 38 C.F.R. 20.1400-20.1411, and seek help from a qualified representative before filing such a motion.  See discussion on representation 

below.  Remember, the Board places no time limit on filing a CUE review motion, and you can do this at any time.  

 

How do I reopen my claim?  You can ask your local VA office to reopen your claim by simply sending them a statement indicating that you want to 

reopen your claim.  However, to be successful in reopening your claim, you must submit new and material evidence to that office.  See 38 C.F.R. 

3.156(a).  

 

Can someone represent me in my appeal?  Yes.  You can always represent yourself in any claim before VA, including the Board, but you can also 

appoint someone to represent you.  An accredited representative of a recognized service organization may represent you free of charge.  VA approves 

these organizations to help veterans, service members, and dependents prepare their claims and present them to VA.  An accredited representative 

works for the service organization and knows how to prepare and present claims.  You can find a listing of these organizations on the Internet at: 

http://www.va.gov/vso/.  You can also choose to be represented by a private attorney or by an "agent."  (An agent is a person who is not a lawyer, but 

is specially accredited by VA.)  

 

If you want someone to represent you before the Court, rather than before the VA, you can get information on how to do so at the Court’s website at: 

http://www.uscourts.cavc.gov.  The Court’s website provides a state-by-state listing of persons admitted to practice before the Court who have 

indicated their availability to the represent appellants.  You may also request this information by writing directly to the Court.  Information about free 

representation through the Veterans Consortium Pro Bono Program is also available at the Court’s website, or at: http://www.vetsprobono.org, 

mail@vetsprobono.org, or (855) 446-9678. 

 

Do I have to pay an attorney or agent to represent me?  An attorney or agent may charge a fee to represent you after a notice of disagreement has 

been filed with respect to your case, provided that the notice of disagreement was filed on or after June 20, 2007.  See 38 U.S.C. 5904; 38 C.F.R. 

14.636.  If the notice of disagreement was filed before June 20, 2007, an attorney or accredited agent may charge fees for services, but only after the 

Board first issues a final decision in the case, and only if the agent or attorney is hired within one year of the Board’s decision.  See 38 C.F.R. 

14.636(c)(2).  

 

The notice of disagreement limitation does not apply to fees charged, allowed, or paid for services provided with respect to proceedings before a 

court.  VA cannot pay the fees of your attorney or agent, with the exception of payment of fees out of past-due benefits awarded to you on the basis 

of your claim when provided for in a fee agreement.  

 

Fee for VA home and small business loan cases:  An attorney or agent may charge you a reasonable fee for services involving a VA home loan or 

small business loan.  See 38 U.S.C. 5904; 38 C.F.R. 14.636(d).  

 

Filing of Fee Agreements:  If you hire an attorney or agent to represent you, a copy of any fee agreement must be sent to VA. The fee agreement must 

clearly specify if VA is to pay the attorney or agent directly out of past-due benefits. See 38 C.F.R. 14.636(g)(2). If  the fee agreement provides for the 

direct payment of fees out of past-due benefits, a copy of the direct-pay fee agreement must be filed with the agency of original jurisdiction within 30 

days of its execution. A copy of any fee agreement that is not a direct-pay fee agreement must be filed with the Office of the General Counsel within 

30 days of its execution by mailing the copy to the following address: Office of the General Counsel (022D), Department of Veterans Affairs, 810 

Vermont Avenue, NW, Washington, DC 20420. See 38 C.F.R. 14.636(g)(3). 

 

The Office of the General Counsel may decide, on its own, to review a fee agreement or expenses charged by your agent or attorney for reasonableness. 

You can also file a motion requesting such review to the address above for the Office of the General Counsel. See 

38 C.F.R. 14.636(i); 14.637(d). 
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