IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

LILLA K. STEPHENS,
Petitioner,

V. Vet. App. No. 20-2108
ROBERT L. WILKIE,

Secretary of Veterans Affairs,
Respondent.

)
)
)
)
)
)
)
)

SECRETARY’S RESPONSE TO PETITION
FOR EXTRAORDINARY RELIEF

Pursuant to U.S. Vet. App. R. 21(b), and the Court's March 26, 2020,
Order, Respondent, Robert L. Wilkie, Secretary of Veterans Affairs (Secretary),
hereby answers the petition for extraordinary relief filed on March 24, 2020. For
the reasons set forth below, the Court should dismiss the petition as moot.

RELEVANT FACTS

On August 10, 2015, VA issued a rating decision, continuing to deny
Petitioner service connection for a mental health disorder. On July 28, 2016,
Petitioner filed a notice of disagreement (NOD) with respect to the August 10,
2015, rating decision. On August 7, and October 21 of 2019, Petitioner
submitted a request for a status update on the July 28, 2016, NOD, and she
states that she has received no response. Petitioner now asks the Court to issue
an order directing the Secretary to provide expeditious treatment regarding the
Petitioner's July 28, 2016, NOD and to issue a Statement of the Case (SOC) to

Petitioner. See Petition.



RESPONSE TO PETITION

The Court has the authority to issue writs in aid of its jurisdiction pursuant
to the All Writs Act, 28 U.S.C. § 1651(a). See Ramsey v. Nicholson, 20 Vet.App.
16, 21 (2006); see also Cox v. West, 149 F.3d 1360 (Fed. Cir. 1998). However,
“[tIhe remedy of mandamus is a drastic one, to be invoked only in extraordinary
situations.” Kerr v. U.S. Dist. Court, 426 U.S. 394, 402 (1976). The Court should
not issue a writ unless: (1) the petitioner has no other adequate means to attain
the relief he desires; (2) the petitioner can demonstrate a clear and indisputable
right to the issuance of the writ; and (3) the court is convinced that the
circumstances warrant issuance of the writ. Cheney v. U.S. Dist. Court, 542 U.S.
367, 380-81 (2004). In addition, this Court has adopted the case-or-controversy
jurisdictional requirements imposed by Article Il of the U.S. Constitution.
Aronson v. Brown, 7 Vet.App. 153, 155 (1994). Where the particular relief
sought by a petitioner has been afforded, the petition is moot. See Chandler v.
Brown, 10 Vet.App. 175, 177 (1997) (citing Mokal v. Derwinski, 1 Vet.App. 12
(1990)).

Here, the Secretary asks the Court to deny the petition because VA has
issued a SOC in Petitioner’s case. On April 10, 2020, VA sent Petitioner a letter,
informing her that an August 17, 2017, Supplemental Statement of the Case
(SSOC), was returned as undeliverable on September 25, 2017. Exhibit 1. On

April 10, 2020, Petitioner was sent a copy of the August 17, 2017, SSOC. Id. at



4. The undersigned has been informed that Petitioner will have 60 days from
April 10, 2020, to submit additional evidence or to certify her appeal to the Board.

Because VA has issued a decision on Petitioner’s claims, and because
Petitioner has not provided information showing that VA is refusing to act in her
case, the issuance of an extraordinary writ is not warranted, and the Court should
deny the petition.

WHEREFORE, the Secretary responds to the petition for extraordinary
relief and the Court’s Order, and for the foregoing reasons, respectfully requests

that the Court dismiss the petition as moot.

Respectfully submitted,

WILLIAM A. HUDSON, JR.
Principal Deputy General Counsel

MARY ANN FLYNN
Chief Counsel

/sl Selket N. Cottle
SELKET N. COTTLE
Deputy Chief Counsel (0271)

/s/ Matthew Gaw

MATTHEW GAW

Paralegal Specialist
Department of Veterans Affairs
Office of General Counsel

810 Vermont Avenue, N.W.
Washington, D.C. 20420

(202) 632-5997 (office)
matthew.gaw@va.gov

For the Secretary of Veterans Affairs
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April 10, 2020

LILLA STEPHENS

3031 SUMPTER ST APT
18

HOUSTON, TX 77026

Dear Ms. STEPHENS:

The enclosed correspondence was returned to the VA Regional Office by the US Postal Service
as undeliverable on September 25, 2017. The above address has since been discovered. Should
this letter reach you, please call us at the number listed below to ensure we have your correct
contact information.

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Service members,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA.
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.


http://www.ebenefits.va.gov/
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STEPHENS, LILLA

If you Here is what to do.
Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number is 711.
Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov.
Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail or fax all written
correspondence to the appropriate address listed on the
attached Where to Send Written Correspondence.

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQSs) at
https://iris.custhelp.va.gov.

We sent a copy of this letter to your representative, COLIN E KEMMERLY, whom you can also
contact if you have questions or need assistance.

Sincerely yours,
Regional Office Director

Enclosures:  Where to Send Written Correspondence
VA Notification Letter dated August 17, 2017



DEPARTMENT OF VETERANS AFFAIRS
REGIONAL OFFICE

August 17, 2017

LILLA K. STEPHENS
P. 0. BOX 4253
BILOXI MS

39535

Dear Ms. Stephens:

You have filed a Notice of Disagreement with our action. This is the first step in appealing to
the Board of Veterans’ Appeals (BVA). This letter and enclosures contain very important
information concerning your appeal.

Statement of the Case

We have enclosed a Statement of the Case, a summary of the law and evidence concerning
your claim. This summary will help you to make the best argument to the BVA on why you
think our decision should be changed.

What You Need To Do

To complete your appeal, you must file a formal appeal. We have enclosed VA Form 9,
Appeal to the Board of Veterans’ Appeals, which you may use to complete your appeal. We
will gladly explain the form if you have questions. Your appeal should address:

e the benefit you want
o the facts in the Statement of the Case with which you disagree; and
o the errors that you believe we made in applying the law.

When You Need To Do It

You must file your appeal with this office within 60 days from the date of this letter or within
the remainder, if any, of the one-year period from the date of the letter notifying you of the
action that you have appealed. If we do not hear from you within this period, we will close
your case. If you need more time to file your appeal, you should request more time before the
time limit for filing your appeal expires. See item 5 of the instructions in VA Form 9, Appeal
to Board of Veterans’ Appeals.



Hearings

You may have a hearing before we send your case to the BVA. If you tell us that you want a
hearing, we will arrange a time and a place for the hearing. VA will provide the hearing room,
the hearing official, and a transcript of the hearing for the record. VA cannot pay any other
expenses of the hearing. You may also have a hearing before the BVA, as noted on the
enclosed VA Form 9, Appeal to the Board of Veterans’ Appeals. Do not delay filing your
appeal if you request a hearing. Your request for a hearing does not extend the time to
file your appeal.

Representation

If you do not have a representative, it is not too late to choose one. An accredited
representative of a recognized service organization may represent you in your claim for VA
benefits without charge. An accredited attorney or an accredited agent may also represent you
before VA, and may charge you a fee for services performed after the filing of a notice of
disagreement. In certain cases, VA will pay your accredited agent or attorney directly from
your past due benefits. For more information on the accreditation process and fee agreements
(including filing requirements), you and/or your representative should review 38 U.S.C. § 5904
and 38 C.F.R. § 14.636 and VA's website at http://www.va.gov/ogc/accreditation.asp. You can
find the necessary power of attorney forms on this website, or if you ask us, we can send you
the forms. You can also find the names of accredited attorneys, agents and service
organization representatives on this website.

What We Will Do
After we receive your appeal, we will send your case to the BVA in Washington, DC for a

decision. The BVA will base its decision on an independent review of the entire record,
including the transcript of the hearing, if you have a hearing.

Sincerely yours,

2O Deinecitor

RO Director
VA REGIONAL OFFICE

Enclosure(s): VA Form 9
Appeal Hearing Options
Where to send your written correspondence

CC: DISABLED AMERICAN VETERANS


http://www.va.gov/ogc/accreditation.asp
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ISSUE:

Service connection for personality pattern disturbance, immature type( claimed as post traumatic
stress disorder).

EVIDENCE:

VA Examination dated October 16, 2014.

Prior Rating decision dated February 19, 2013.

Notice of Disagreement received on June 14, 2013.

Appeal Process request letter dated JUNE 28, 2013.

Statement sent in support of your claim from Tracy Fryer, LCSW dated June 23, 2014.
Military Personnel Records.

Service treatment records, October 30, 1967 to September 24, 1968 received January 21, 2010
VA Form 21-0781, Statement in Support of Claim for PTSD, received January 20, 2009
Rating Decision, July 25, 2003

Rating Decision, January 15, 2010

Rating Decision, January 28, 2008

VA examination, Initial PTSD, Biloxi VA Medical Center, February 11, 2013

VA examination, Initial PTSD, Biloxi VA Medical Center, July 2, 2003

VAMC Treatment Records, Biloxi VA Medical Center, October 27, 2015 to April 25, 2017,
received August 17, 2017

ADJUDICATIVE ACTIONS:

06-01-2014 Claim received.

08-10-2015 Claim considered based on all the evidence of record.
08-14-2015 Claimant notified of decision.

07-28-2016 Notice of Disagreement received.

07-28-2016 Traditional appeal process election received from appellant.

PERTINENT LAWS; REGULATIONS; RATING SCHEDULE PROVISIONS:
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Unless otherwise indicated, the symbol “8” denotes a section from title 38 of the Code of Federal
Regulations, Pensions, Bonuses and Veterans’ Relief. Title 38 contains the regulations of the
Department of Veterans Affairs which govern entitlement to all veteran benefits.

38 USC Section 5107 (03/02) Claimant responsibility; benefit of the doubt

(@) CLAIMANT RESPONSIBILITY- Except as otherwise provided by law, a claimant has the
responsibility to present and support a claim for benefits under laws administered by the
Secretary.

(b) BENEFIT OF THE DOUBT- The Secretary shall consider all information and lay and

medical evidence of record in a case before the Secretary with respect to benefits under laws
administered by the Secretary. When there is an approximate balance of positive and negative
evidence regarding any issue material to the determination of a matter, the Secretary shall give the
benefit of the doubt to the claimant.

§3.102 (New) Reasonable doubt.

It is the defined and consistently applied policy of the Department of Veterans Affairs to
administer the law under a broad interpretation, consistent, however, with the facts shown in
every case. When, after careful consideration of all procurable and assembled data, a reasonable
doubt arises regarding service origin, the degree of disability, or any other point, such doubt will
be resolved in favor of the claimant. By reasonable doubt is meant one which exists because of an
approximate balance of positive and negative evidence which does not satisfactorily prove or
disprove the claim. It is a substantial doubt and one within the range of probability as
distinguished from pure speculation or remote possibility. It is not a means of reconciling actual
conflict or a contradiction in the evidence. Mere suspicion or doubt as to the truth of any
statements submitted, as distinguished from impeachment or contradiction by evidence or known
facts, is not justifiable basis for denying the application of the reasonable doubt doctrine if the
entire complete record otherwise warrants invoking this doctrine. The reasonable doubt doctrine
is also applicable even in the absence of official records, particularly if the basic incident
allegedly arose under combat, or similarly strenuous conditions, and is consistent with the
probable results of such known hardships. (Authority: 38 U.S.C. 501(a))

83.103 Procedural due process and appellate rights.

(a) Statement of policy. Every claimant has the right to written notice of the decision made on his
or her claim, the right to a hearing, and the right of representation. Proceedings before VA are ex
parte in nature, and it is the obligation of VA to assist a claimant in developing the facts pertinent
to the claim and to render a decision which grants every benefit that can be supported in law
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while protecting the interests of the Government. The provisions of this section apply to all claims
for benefits and relief, and decisions thereon, within the purview of this part 3.

(b) The right to notice:

(1) General. Claimants and their representatives are entitled to notice of any decision made by VA
affecting the payment of benefits or the granting of relief. Such notice shall clearly set forth the
decision made, any applicable effective date, the reason(s) for the decision, the right to a hearing
on any issue involved in the claim, the right of representation and the right, as well as the
necessary procedures and time limits, to initiate an appeal of the decision.

(2) Advance notice and opportunity for hearing. Except as otherwise provided in paragraph (b)(3)
of this section, no award of compensation, pension or dependency and indemnity compensation
shall be terminated, reduced or otherwise adversely affected unless the beneficiary has been
notified of such adverse action and has been provided a period of 60 days in which to submit
evidence for the purpose of showing that the adverse action should not be taken.

(3) Exceptions. In lieu of advance notice and opportunity for a hearing, VA will send a written
notice to the beneficiary or his or her fiduciary at the same time it takes an adverse action under
the following circumstances:

(i) An adverse action based solely on factual and unambiguous information or statements as to
income, net worth, or dependency or marital status that the beneficiary or his or her fiduciary
provided to VA in writing or orally (under the procedures set forth in Sec. 3.217(b)), with
knowledge or notice that such information would be used to calculate benefit amounts.

(if) An adverse action based upon the beneficiary's or fiduciary's failure to return a required
eligibility verification report.

(iii) Evidence reasonably indicates that a beneficiary is deceased. However, in the event that VA
has received a death certificate, a terminal hospital report verifying the death of a beneficiary or a
claim for VA burial benefits, no notice of termination (contemporaneous or otherwise) will be
required.

(iv) An adverse action based upon a written and signed statement provided by the beneficiary to
VA renouncing VA benefits (see 83.106 on renouncement).

(v) An adverse action based upon a written statement provided to VA by a veteran indicating that
he or she has returned to active service, the nature of that service, and the date of reentry into
service, with the knowledge or notice that receipt of active service pay precludes concurrent
receipt of VA compensation or pension (see §3.654 regarding active service pay).
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(vi) An adverse action based upon a garnishment order issued under 42 U.S.C. 659(a). (Authority:

38 U.S.C. 501(a))

(4) Restoration of benefits. VA will restore retroactively benefits that were reduced, terminated,
or otherwise adversely affected based on oral information or statements if within 30 days of the
date on which VA issues the notification of adverse action the beneficiary or his or her fiduciary
asserts that the adverse action was based upon information or statements that were inaccurate or
upon information that was not provided by the beneficiary or his or her fiduciary. This will not
preclude VA from taking subsequent action that adversely affects benefits.

(c) The right to a hearing.

(1) Upon request, a claimant is entitled to a hearing at any time on any issue involved in a claim
within the purview of part 3 of this chapter, subject to the limitations described in §20.1304 of
this chapter with respect to hearings in claims which have been certified to the Board of Veterans
Appeals for appellate review. VA will provide the place of hearing in the VA office having
original jurisdiction over the claim or at the VA office nearest the claimant's home having
adjudicative functions or, subject to available resources and solely at the option of VA, at any
other VA facility or federal building at which suitable hearing facilities are available. VA will
provide one or more employees who have original determinative authority of such issues to
conduct the hearing and be responsible for establishment and preservation of the hearing record.
Hearings in connection with proposed adverse actions and appeals shall be held before one or
more VA employees having original determinative authority who did not participate in the
proposed action or the decision being appealed. All expenses incurred by the claimant in
connection with the hearing are the responsibility of the claimant.

(2) The purpose of a hearing is to permit the claimant to introduce into the record, in person, any
available evidence which he or she considers material and any arguments or contentions with
respect to the facts and applicable law which he or she may consider pertinent. All testimony will
be under oath or affirmation. The claimant is entitled to produce witnesses, but the claimant and
witnesses are expected to be present. The Veterans Benefits Administration will not normally
schedule a hearing for the sole purpose of receiving argument from a representative. It is the
responsibility of the VA employee or employees conducting the hearings to explain fully the
issues and suggest the submission of evidence which the claimant may have overlooked and
which would be of advantage to the claimant's position. To assure clarity and completeness of the
hearing record, questions which are directed to the claimant and to witnesses are to be framed to
explore fully the basis for claimed entitlement rather than with an intent to refute evidence or to
discredit testimony. In cases in which the nature, origin, or degree of disability is in issue, the
claimant may request visual examination by a physician designated by VA and the physician's
observations will be read into the record. (Authority: 38 U.S.C. 501(a))
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(d) Submission of evidence. Any evidence whether documentary, testimonial, or in other form,
offered by the claimant in support of a claim and any issue a claimant may raise and any
contention or argument a claimant may offer with respect thereto are to be included in the records.

(e) The right to representation. Subject to the provisions of §8814.626 through 14.637 of this title,
claimants are entitled to representation of their choice at every stage in the prosecution of a claim.

(f) Notification of decisions. The claimant or beneficiary and his or her representative will be
notified in writing of decisions affecting the payment of benefits or granting relief. All
notifications will advise the claimant of the reason for the decision; the date the decision will be
effective; the right to a hearing subject to paragraph (c) of this section; the right to initiate an
appeal by filing a Notice of Disagreement which will entitle the individual to a Statement of the
Case for assistance in perfecting an appeal; and the periods in which an appeal must be initiated
and perfected (See part 20 of this chapter, on appeals). Further, any notice that VA has denied a
benefit sought will include a summary of the evidence considered. (Authority: 38 U.S.C. 501,
1115, 1506, 5104.)

§3.104 (05/2001) Finality of decisions.

(@) A decision of a duly constituted rating agency or other agency of original jurisdiction shall be
final and binding on all field offices of the Department of Veterans Affairs as to conclusions
based on the evidence on file at the time VA issues written notification in accordance with 38
U.S.C. 5104. A final and binding agency decision shall not be subject to revision on the same
factual basis except by duly constituted appellate authorities or except as provided in §3.105 and
83.2600 of this part.

(b) Current determinations of line of duty, character of discharge, relationship, dependency,
domestic relations questions, homicide, and findings of fact of death or presumptions of death
made in accordance with existing instructions, and by application of the same criteria and based
on the same facts, by either an Adjudication activity or an Insurance activity are binding one upon
the other in the absence of clear and unmistakable error.

[29 FR 1462, Jan. 29, 1964, as amended at 29 FR 7547, June 12, 1964; 56 FR 65846, Dec. 19,
1991; 66 FR 21874, May 2, 2001]

83.159 (05/08) Department of Veterans Affairs assistance in developing claims.

(a) Definitions. For purposes of this section, the following definitions apply:

(1) Competent medical evidence means evidence provided by a person who is qualified through
education, training, or experience to offer medical diagnoses, statements, or opinions. Competent
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medical evidence may also mean statements conveying sound medical principles found in
medical treatises. It would also include statements contained in authoritative writings such as
medical and scientific articles and research reports or analyses.

(2) Competent lay evidence means any evidence not requiring that the proponent have specialized
education, training, or experience. Lay evidence is competent if it is provided by a person who
has knowledge of facts or circumstances and conveys matters that can be observed and described
by a lay person.

(3) Substantially complete application means an application containing the claimant's name; his or
her relationship to the veteran, if applicable; sufficient service information for VA to verify the
claimed service, if applicable; the benefit claimed and any medical condition(s) on which it is
based; the claimant's signature; and in claims for nonservice-connected disability or death pension
and parents' dependency and indemnity compensation, a statement of income.

(4) For purposes of paragraph (c)(4)(i) of this section, event means one or more incidents
associated with places, types, and circumstances of service giving rise to disability.

(5) Information means non-evidentiary facts, such as the claimant's Social Security number or
address; the name and military unit of a person who served with the veteran; or the name and
address of a medical care provider who may have evidence pertinent to the claim.

(b) VA's duty to notify claimants of necessary information or evidence. (1) When VA receives a
complete or substantially complete application for benefits, it will notify the claimant of any
information and medical or lay evidence that is necessary to substantiate the claim (hereafter in
this paragraph referred to as the “notice”). In the notice VA will inform the claimant which
information and evidence, if any, that the claimant is to provide to VA and which information and
evidence, if any, that VA will attempt to obtain on behalf of the claimant. The information and
evidence that the claimant is informed that the claimant is to provide must be provided within one
year of the date of the notice. If the claimant has not responded to the notice within 30 days, VA
may decide the claim prior to the expiration of the one-year period based on all the information
and evidence contained in the file, including information and evidence it has obtained on behalf
of the claimant and any VA medical examinations or medical opinions. If VA does so, however,
and the claimant subsequently provides the information and evidence within one year of the date
of the notice, VA must readjudicate the claim.

(Authority: 38 U.S.C. 5103)
(2) If VA receives an incomplete application for benefits, it will notify the claimant of the

information necessary to complete the application and will defer assistance until the claimant
submits this information.
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(Authority: 38 U.S.C. 5102(b), 5103A(3))

(3) No duty to provide the notice described in paragraph (b)(1) of this section arises:
(i) Upon receipt of a Notice of Disagreement; or

(if) When, as a matter of law, entitlement to the benefit claimed cannot be established.
(Authority: 38 U.S.C. 5103(a), 5103A(a)(2))

(c) VA's duty to assist claimants in obtaining evidence. Upon receipt of a substantially complete
application for benefits, VA will make reasonable efforts to help a claimant obtain evidence
necessary to substantiate the claim. In addition, VA will give the assistance described in
paragraphs (c)(1), (c)(2), and (c)(3) to an individual attempting to reopen a finally decided claim.
VA will not pay any fees charged by a custodian to provide records requested.

(1) Obtaining records not in the custody of a Federal department or agency. VA will make
reasonable efforts to obtain relevant records not in the custody of a Federal department or agency,
to include records from State or local governments, private medical care providers, current or
former employers, and other non-Federal governmental sources. Such reasonable efforts will
generally consist of an initial request for the records and, if the records are not received, at least
one follow-up request. A follow-up request is not required if a response to the initial request
indicates that the records sought do not exist or that a follow-up request for the records would be
futile. If VA receives information showing that subsequent requests to this or another custodian
could result in obtaining the records sought, then reasonable efforts will include an initial request
and, if the records are not received, at least one follow-up request to the new source or an
additional request to the original source.

(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from
non-Federal agency or department custodians. The claimant must provide enough information to
identify and locate the existing records, including the person, company, agency, or other
custodian holding the records; the approximate time frame covered by the records; and, in the
case of medical treatment records, the condition for which treatment was provided.

(it) If necessary, the claimant must authorize the release of existing records in a form acceptable
to the person, company, agency, or other custodian holding the records.

(Authority: 38 U.S.C. 5103A(b))
(2) Obtaining records in the custody of a Federal department or agency. VA will make as many

requests as are necessary to obtain relevant records from a Federal department or agency. These
records include but are not limited to military records, including service medical records; medical
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and other records from VA medical facilities; records from non-VA facilities providing
examination or treatment at VA expense; and records from other Federal agencies, such as the
Social Security Administration. VA will end its efforts to obtain records from a Federal
department or agency only if VA concludes that the records sought do not exist or that further
efforts to obtain those records would be futile. Cases in which VA may conclude that no further
efforts are required include those in which the Federal department or agency advises VA that the
requested records do not exist or the custodian does not have them.

(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from
Federal agency or department custodians. If requested by VA, the claimant must provide enough
information to identify and locate the existing records, including the custodian or agency holding
the records; the approximate time frame covered by the records; and, in the case of medical
treatment records, the condition for which treatment was provided. In the case of records
requested to corroborate a claimed stressful event in service, the claimant must provide
information sufficient for the records custodian to conduct a search of the corroborative records.

(it) If necessary, the claimant must authorize the release of existing records in a form acceptable
to the custodian or agency holding the records.

(Authority: 38 U.S.C. 5103A(b))

(3) Obtaining records in compensation claims. In a claim for disability compensation, VA will
make efforts to obtain the claimant's service medical records, if relevant to the claim; other
relevant records pertaining to the claimant's active military, naval or air service that are held or
maintained by a governmental entity; VA medical records or records of examination or treatment
at non-VA facilities authorized by VA; and any other relevant records held by any Federal
department or agency. The claimant must provide enough information to identify and locate the
existing records including the custodian or agency holding the records; the approximate time
frame covered by the records; and, in the case of medical treatment records, the condition for
which treatment was provided.

(Authority: 38 U.S.C. 5103A(c))

(4) Providing medical examinations or obtaining medical opinions. (i) In a claim for disability
compensation, VA will provide a medical examination or obtain a medical opinion based upon a
review of the evidence of record if VA determines it is necessary to decide the claim. A medical
examination or medical opinion is necessary if the information and evidence of record does not
contain sufficient competent medical evidence to decide the claim, but:

(A) Contains competent lay or medical evidence of a current diagnosed disability or persistent or
recurrent symptoms of disability;
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(B) Establishes that the veteran suffered an event, injury or disease in service, or has a disease or
symptoms of a disease listed in §3.309, §3.313, 83.316, and §3.317 manifesting during an
applicable presumptive period provided the claimant has the required service or triggering event
to qualify for that presumption; and

(C) Indicates that the claimed disability or symptoms may be associated with the established
event, injury, or disease in service or with another service-connected disability.

(i) Paragraph (4)(i)(C) could be satisfied by competent evidence showing post-service treatment
for a condition, or other possible association with military service.

(iii) Paragraph (c)(4) applies to a claim to reopen a finally adjudicated claim only if new and
material evidence is presented or secured.

(Authority: 38 U.S.C. 5103A(d))

(d) Circumstances where VA will refrain from or discontinue providing assistance. VA will
refrain from providing assistance in obtaining evidence for a claim if the substantially complete
application for benefits indicates that there is no reasonable possibility that any assistance VA
would provide to the claimant would substantiate the claim. VA will discontinue providing
assistance in obtaining evidence for a claim if the evidence obtained indicates that there is no
reasonable possibility that further assistance would substantiate the claim. Circumstances in
which VA will refrain from or discontinue providing assistance in obtaining evidence include, but
are not limited to:

(1) The claimant's ineligibility for the benefit sought because of lack of qualifying service, lack of
veteran status, or other lack of legal eligibility;

(2) Claims that are inherently incredible or clearly lack merit; and
(3) An application requesting a benefit to which the claimant is not entitled as a matter of law.
(Authority: 38 U.S.C. 5103A(a)(2))

(e) Duty to notify claimant of inability to obtain records. (1) If VA makes reasonable efforts to
obtain relevant non-Federal records but is unable to obtain them, or after continued efforts to
obtain Federal records concludes that it is reasonably certain they do not exist or further efforts to
obtain them would be futile, VA will provide the claimant with oral or written notice of that fact.
VA will make a record of any oral notice conveyed to the claimant. For non-Federal records
requests, VA may provide the notice at the same time it makes its final attempt to obtain the
relevant records. In either case, the notice must contain the following information:




Statement of the Case Department of Veterans Affairs Page 10
DEPARTMENT OF VETERAN AFFAIRS 08/17/2017

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
LILLA K. STEPHENS DISABLED
AMERICAN

VETERANS

(i) The identity of the records VA was unable to obtain;
(if) An explanation of the efforts VA made to obtain the records;

(iii) A description of any further action VA will take regarding the claim, including, but not
limited to, notice that VA will decide the claim based on the evidence of record unless the
claimant submits the records VA was unable to obtain; and

(iv) A notice that the claimant is ultimately responsible for providing the evidence.

(2) If VA becomes aware of the existence of relevant records before deciding the claim, VA will
notify the claimant of the records and request that the claimant provide a release for the records. If
the claimant does not provide any necessary release of the relevant records that VA is unable to
obtain, VA will request that the claimant obtain the records and provide them to VA.

(Authority: 38 U.S.C. 5103A(b)(2))

(f) For the purpose of the notice requirements in paragraphs (b) and (e) of this section, notice to
the claimant means notice to the claimant or his or her fiduciary, if any, as well as to his or her
representative, if any.

(Authority: 38 U.S.C. 5102(b), 5103(a))

(9) The authority recognized in subsection (g) of 38 U.S.C. 5103A is reserved to the sole
discretion of the Secretary and will be implemented, when deemed appropriate by the Secretary,
through the promulgation of regulations.

(Authority: 38 U.S.C. 5103A(g))
819.32 Closing of appeal for failure to respond to Statement of the Case.

The agency of original jurisdiction may close the appeal without notice to an appellant or his or
her representative for failure to respond to a Statement of the Case within the period allowed.
However, if a Substantive Appeal is subsequently received within the 1-year appeal period (60-
day appeal period for simultaneously contested claims), the appeal will be considered to be
reactivated. (Authority: 38 U.S.C. 7105(d)(3))

820.302 Rule 302. (07/08) Time limit for filing...
(@) Notice of Disagreement. Except in the case of simultaneously contested claims, a claimant,or

his or her representative, must file a Notice of Disagreement with a determination by the agency
of original jurisdiction within one year from the date that that agency mails notice of the
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determination to him or her. Otherwise, that determination will become final. The date of mailing
the letter of notification of the determination will be presumed to be the same as the date of that
letter for purposes of determining whether an appeal has been timely filed. (Authority: 38 U.S.C.
7105(b)(1))

(b) Substantive Appeal.

(1) General. Except in the case of simultaneously contested claims, a Substantive Appeal must be
filed within 60 days from the date that the agency of original jurisdiction mails the Statement of
the Case to the appellant, or within the remainder of the 1-year period from the date of mailing of
the notification of the determination being appealed, whichever period ends later. The date of
mailing of the Statement of the Case will be presumed to be the same as the date of the Statement
of the Case and the date of mailing the letter of notification of the determination will be presumed
to be the same as the date of that letter for purposes of determining whether an appeal has been
timely filed.

(2) Special rule in certain cases where additional evidence is submitted. Except in the case of
simultaneously contested claims, if (i) a claimant submits additional evidence within 1 year of the
date of mailing of the notification of the determination being appealed, and (ii) that evidence
requires, in accordance with §19.31 of this title, that the claimant be furnished a Supplemental
Statement of the Case, then the time to submit a Substantive Appeal shall end not sooner than 60
days after such Supplemental Statement of the Case is mailed to the appellant, even if the 60-day
period extends beyond the expiration of the 1-year appeal period. (Authority: 38 U.S.C. 7105

(0)(1), (d)(3).)

(c) Response to Supplemental Statement of the Case. Where a Supplemental Statement of the
Case is furnished, a period of 30 days from the date of mailing of the Supplemental Statement of
the Case will be allowed for response. The date of mailing of the Supplemental Statement of the
Case will be presumed to be the same as the date of the Supplemental Statement of the Case for
purposes of determining whether a response has been timely filed. Provided a Substantive Appeal
has been timely filed in accordance with paragraph (b) of this section, the response to a
Supplemental Statement of the Case is optional and is not required for the perfection of an appeal.
(Authority: 38 U.S.C. 7105(d)(3))

83.306 Aggravation of preservice disability

(a) General. A preexisting injury or disease will be considered to have been aggravated by active
military, naval, or air service, where there is an increase in disability during such service, unless
there is a specific finding that the increase in disability is due to the natural progress of the
disease. (Authority: 38 U.S.C. 1153)
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(b) Wartime service; peacetime service after December 31, 1946. Clear and unmistakable
evidence (obvious or manifest) is required to rebut the presumption of aggravation where the
preservice disability underwent an increase in severity during service. This includes medical facts
and principles which may be considered to determine whether the increase is due to the natural
progress of the condition. Aggravation may not be conceded where the disability underwent no
increase in severity during service on the basis of all the evidence of record pertaining to the
manifestations of the disability prior to, during and subsequent to service.

(1) The usual effects of medical and surgical treatment in service, having the effect
of ameliorating disease or other conditions incurred before enlistment, including postoperative
scars, absent or poorly functioning parts or organs, will not be considered service connected
unless the disease or injury is otherwise aggravated by service.

(2) Due regard will be given the places, types, and circumstances of service and
particular consideration will be accorded combat duty and other hardships of service. The
development of symptomatic manifestations of a preexisting disease or injury during or
proximately following action with the enemy or following a status as a prisoner of war will
establish aggravation of a disability. (Authority: 38 U.S.C. 1154)

(c) Peacetime service prior to December 7, 1941. The specific finding requirement that an
increase in disability is due to the natural progress of the condition will be met when the available
evidence of a nature generally acceptable as competent shows that the increase in severity of a
disease or injury or acceleration in progress was that normally to be expected by reason of the
inherent character of the condition, aside from any extraneous or contributing cause or influence
peculiar to military service. Consideration will be given to the circumstances, conditions, and
hardships of service.

83.322 Rating of disabilities aggravated by service

(a) Aggravation of preservice disability. In cases involving aggravation by active service, the
rating will reflect only the degree of disability over and above the degree of disability existing at
the time of entrance into active service, whether the particular condition was noted at the time of
entrance into active service, or whether it is determined upon the evidence of record to have
existed at that time. It is necessary to deduct from the present evaluation the degree, if
ascertainable, of the disability existing at the time of entrance into active service, in terms of the
rating schedule except that if the disability is total (100 percent) no deduction will be made. If the
degree of disability at the time of entrance into service is not ascertainable in terms of the
schedule, no deduction will be made.

(b) Aggravation of service-connected disability. Where a disease or injury incurred in
peacetime service is aggravated during service in a period of war, or conversely, where a disease
or injury incurred in service during a period of war is aggravated during peacetime service, the
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entire disability flowing from the disease or injury will be service connected based on the war
service

83.303 Principles relating to service connection

(a) General. Service connection connotes many factors but basically it means that the facts, shown
by evidence, establish that a particular injury or disease resulting in disability was incurred
coincident with service in the Armed Forces, or if preexisting such service, was aggravated
therein. This may be accomplished by affirmatively showing inception or aggravation during
service or through the application of statutory presumptions. Each disabling condition shown by a
veteran's service records, or for which he seeks a service connection must be considered on the
basis of the places, types and circumstances of his service as shown by service records, the
official history of each organization in which he served, his medical records and all pertinent
medical and lay evidence. Determinations as to service connection will be based on review of the
entire evidence of record, with due consideration to the policy of the Department of Veterans
Affairs to administer the law under a broad and liberal interpretation consistent with the facts in
each individual case.

(b) Chronicity and continuity. With chronic disease shown as such in service (or within
the presumptive period under 83.307) so as to permit a finding of service connection, subsequent
manifestations of the same chronic disease at any later date, however remote, are service
connected, unless clearly attributable to intercurrent causes. This rule does not mean that any
manifestation of joint pain, any abnormality of heart action or heart sounds, any urinary findings
of casts, or any cough, in service will permit service connection of arthritis, disease of the heart,
nephritis, or pulmonary disease, first shown as a clearcut clinical entity, at some later date. For the
showing of chronic disease in service there is required a combination of manifestations sufficient
to identify the disease entity, and sufficient observation to establish chronicity at the time, as
distinguished from merely isolated findings or a diagnosis including the word "Chronic.” When
the disease identity is established (leprosy, tuberculosis, multiple sclerosis, etc.), there is no
requirement of evidentiary showing of continuity. Continuity of symptomatology is required only
where the condition noted during service (or in the presumptive period) is not, in fact, shown to
be chronic or where the diagnosis of chronicity may be legitimately questioned. When the fact of
chronicity in service is not adequately supported, then a showing of continuity after discharge is
required to support the claim.

(c) Preservice disabilities noted in service. There are medical principles so universally
recognized as to constitute fact (clear and unmistakable proof ), and when in accordance with
these principles existence of a disability prior to service is established, no additional or
confirmatory evidence is necessary. Consequently with notation or discovery during service of
such residual conditions (scars; fibrosis of the lungs; atrophies following disease of the central or
peripheral nervous system; healed fractures; absent, displaced or resected parts of organs;
supernumerary parts; congenital malformations or hemorrhoidal tags or tabs, etc.) with no
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evidence of the pertinent antecedent active disease or injury during service the conclusion must be
that they preexisted service. Similarly, manifestation of lesions or symptoms of chronic disease
from date of enlistment, or so close thereto that the disease could not have originated in so short a
period will establish preservice existence thereof. Conditions of an infectious nature are to be
considered with regard to the circumstances of the infection and if manifested in less than the
respective incubation periods after reporting for duty, they will be held to have preexisted service.
In the field of mental disorders, personality disorders which are characterized by developmental
defects or pathological trends in the personality structure manifested by a lifelong pattern of
action or behavior, chronic psychoneurosis of long duration or other psychiatric symptomatology
shown to have existed prior to service with the same manifestations during service, which were
the basis of the service diagnosis will be accepted as showing preservice origin. Congenital or
developmental defects, refractive error of the eye, personality disorders and mental deficiency as
such are not diseases or injuries within the meaning of applicable legislation.

(d) Postservice initial diagnosis of disease. Service connection may be granted for any
disease diagnosed after discharge, when all the evidence, including that pertinent to service,
establishes that the disease was incurred in service. Presumptive periods are not intended to limit
service connection to diseases so diagnosed when the evidence warrants direct service connection.
The presumptive provisions of the statute and Department of VVeterans Affairs regulations
implementing them are intended as liberalizations applicable when the evidence would not
warrant service connection without their aid.

83.304(a), (b), and (c) Direct service connection; wartime and peacetime.

(@) General. The basic considerations relating to service connection are stated in 83.303. The
criteria in this section apply only to disabilities which may have resulted from service in a period
of war or service rendered on or after January 1, 1947.

(b) Presumption of soundness. The veteran will be considered to have been in sound condition
when examined, accepted and enrolled for service, except as to defects, infirmities, or disorders
noted at entrance into service, or where clear and unmistakable (obvious or manifest) evidence
demonstrates that an injury or disease existed prior thereto and was not aggravated by such
service. Only such conditions as are recorded in examination reports are to be considered as
noted. (Authority: 38 U.S.C. 1111)

(1) History of preservice existence of conditions recorded at the time of examination does not
constitute a notation of such conditions but will be considered together with all other material
evidence in determinations as to inception. Determinations should not be based on medical
judgment alone as distinguished from accepted medical principles, or on history alone without
regard to clinical factors pertinent to the basic character, origin and development of such injury or
disease. They should be based on thorough analysis of the evidentiary showing and careful
correlation of all material facts, with due regard to accepted medical principles pertaining to the
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history, manifestations, clinical course, and character of the particular injury or disease or
residuals thereof.

(2) History conforming to accepted medical principles should be given due consideration, in
conjunction with basic clinical data, and be accorded probative value consistent with accepted
medical and evidentiary principles in relation to value consistent with accepted medical evidence
relating to incurrence, symptoms and course of the injury or disease, including official and other
records made prior to, during or subsequent to service, together with all other lay and medical
evidence concerning the inception, development and manifestations of the particular condition
will be taken into full account.

(3) Signed statements of veterans relating to the origin, or incurrence of any disease or injury
made in service if against his or her own interest is of no force and effect if other data do not
establish the fact. Other evidence will be considered as though such statement were not of record.
(Authority: 10 U.S.C. 1219)

(c) Development. The development of evidence in connection with claims for service connection
will be accomplished when deemed necessary but it should not be undertaken when evidence
present is sufficient for this determination. In initially rating disability of record at the time of
discharge, the records of the service department, including the reports of examination at
enlistment and the clinical records during service, will ordinarily suffice. Rating of combat
injuries or other conditions which obviously had their inception in service may be accomplished
pending receipt of copy of the examination at enlistment and all other service records.

83.304(f) (effective 10-08) Direct service connection; wartime and peacetime. Posttraumatic
stress disorder.

f) Posttraumatic stress disorder. Service connection for posttraumatic stress disorder requires
medical evidence diagnosing the condition in accordance with 84.125(a) of this chapter; a link,
established by medical evidence, between current symptoms and an in-service stressor; and
credible supporting evidence that the claimed in-service stressor occurred. The following
provisions apply to claims for service connection of posttraumatic stress disorder diagnosed
during service or based on specified in-service stressors:

(1) If the evidence establishes a diagnosis of posttraumatic stress disorder during service and the
claimed stressor is related to that service, in the absence of clear and convincing evidence to the
contrary, and provided that the claimed stressor is consistent with the circumstances, conditions,
or hardships of the veteran's service, the veteran's lay testimony alone may establish the
occurrence of the claimed in-service stressor.

(2) If the evidence establishes that the veteran engaged in combat with the enemy and the claimed
stressor is related to that combat, in the absence of clear and convincing evidence to the contrary,




Statement of the Case Department of Veterans Affairs Page 16
DEPARTMENT OF VETERAN AFFAIRS 08/17/2017

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
LILLA K. STEPHENS DISABLED
AMERICAN

VETERANS

and provided that the claimed stressor is consistent with the circumstances, conditions, or
hardships of the veteran's service, the veteran's lay testimony alone may establish the occurrence
of the claimed in-service stressor.

(3) If the evidence establishes that the veteran was a prisoner-of-war under the provisions of
83.1(y) of this part and the claimed stressor is related to that prisoner-of-war experience, in the
absence of clear and convincing evidence to the contrary, and provided that the claimed stressor is
consistent with the circumstances, conditions, or hardships of the veteran's service, the veteran's
lay testimony alone may establish the occurrence of the claimed in-service stressor.

(4) If a posttraumatic stress disorder claim is based on in-service personal assault, evidence from
sources other than the veteran's service records may corroborate the veteran's account of the
stressor incident. Examples of such evidence include, but are not limited to: records from law
enforcement authorities, rape crisis centers, mental health counseling centers, hospitals, or
physicians; pregnancy tests or tests for sexually transmitted diseases; and statements from family
members, roommates, fellow service members, or clergy. Evidence of behavior changes
following the claimed assault is one type of relevant evidence that may be found in these sources.
Examples of behavior changes that may constitute credible evidence of the stressor include, but
are not limited to: a request for a transfer to another military duty assignment; deterioration in
work performance; substance abuse; episodes of depression, panic attacks, or anxiety without an
identifiable cause; or unexplained economic or social behavior changes. VA will not deny a
posttraumatic stress disorder claim that is based on in-service personal assault without first
advising the claimant that evidence from sources other than the veteran's service records or
evidence of behavior changes may constitute credible supporting evidence of the stressor and
allowing him or her the opportunity to furnish this type of evidence or advise VA of potential
sources of such evidence. VA may submit any evidence that it receives to an appropriate medical
or mental health professional for an opinion as to whether it indicates that a personal assault
occurred.

(Authority: 38 U.S.C. 501(a), 1154)

VA, in determining all claims for benefits that have been reasonably raised by the filings
and evidence, has applied the benefit-of-the-doubt and liberally and sympathetically
reviewed all submissions in writing from the Veteran as well as all evidence of record.
DECISION:

The previous denial of service connection for personality pattern disturbance, immature type
(claimed as post-traumatic stress disorder) is confirmed and continued.
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REASONS AND BASES:

Rating decision dated August 10, 2015 denied service connection for personality pattern
disturbance, immature type, (claimed as post-traumatic disorder as a result of sexual trauma). You
and your attorney filed a Notice of Disagreement with this decision and subsequently elected the
Traditional Appeals Process. The Traditional Appeals Process allows for a review of the claim
for accuracy and completeness only.

You were initially denied service connection for PTSD by rating decision dated July 25, 2003.
The decision became final as the record does not show a formal appeal was filed. The claim was
again denied by rating decisions dated January 28, 2008, rating decision January 15, 2010, and
rating decision dated February 19, 2013. The denial of service connection is based on the inability
to substantiate the in-service sexual assault. "Please note that we are not determining that your
reported in-service stressor did not occur; only that we have not located any credible supporting
evidence for purposes of conceding said stressor for service-connection purposes.” The claim was
also denied as the evidence fails to show a confirmed diagnosis of PTSD and a link to an in-
service event.

Service connection for posttraumatic stress disorder requires medical evidence diagnosing the
condition in accordance with 38 CFR 4.125(a); a link, established by medical evidence, between
current symptoms and an in-service stressor; and credible supporting evidence that the claimed in-
service stressor occurred.

A diagnosis of posttraumatic stress disorder must meet all diagnostic criteria as stated in the
Diagnostic and Statistical Manual of Mental Disorders published by the American Psychiatric
Association. The evidence does not show a confirmed diagnosis of posttraumatic stress disorder
which would permit a finding of service connection.

You submitted a lay statement to support your claim. A credible lay statement may establish what
was seen, heard, and directly experienced. The lay evidence was found not to be competent and
sufficient in this case to establish a link or nexus between your medical condition and military
service or to establish that such a link has been found by a medical professional.

The claim for service connection for personality pattern disturbance, immature type (claimed as
post-traumatic stress disorder) is considered reopened. However, the evidence continues to show
this condition was not incurred in or aggravated by military service.
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Our prior rating decision dated February 19, 2013 continued your denial for service connection
for post-traumatic stress disorder because the evidence continues to show you did not have a
diagnosis of post-traumatic stress disorder as a result of sexual harassment or trauma while in
service. You filed a Notice of Disagreement on June 14, 2013. Our records show you did not
continue to prosecute on your Appeal. Therefore, we have accepted this as a reconsideration of
your claim.

Your examination findings showed diagnoses of: Other specified personality disorder, persistent
depressive disorder, and major neurocognitive disorder. The examiner was asked to provide a
medical opinion in regards to your findings and your relationship to service. The examiner opined
your current diagnoses was less likely than not incurred in or caused by the claimed in-service
injury, event, or illness. The examiner's rationale was you did not meet the criteria for a diagnosis
of PTSD, and there was no objective evidence of a diagnosis of PTSD. The examiner stated you
did meet the diagnosis of personality disorder and persistent depressive disorder which is a result
of your personality disorder. The examiner also stated she did not see any evidence in review of
your service and personnel records to support the occurrence of a military sexual assault or
personal trauma to support your current mental diagnoses.

The also examiner noted that while the report of sexual assault during military service is
plausible; there is no documented evidence in the military service treatment or personnel records
to substantiate this alleged claim. Additionally, the objective test results from this examination
were not valid; thus, there is no objective evidence to substantiate the clinical diagnosis of PTSD
according to DSM-5 (or DSM-1V) diagnostic criteria.

Please also note that personality disorders are not eligible for compensation

Therefore, service connection is not established.

PREPARED BY
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