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Designated for electronic publication only

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 19-2840
OSCAR JOHNSON, APPELLANT,
\'2

ROBERT L. WILKIE,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before TOTH, Judge.
MEMORANDUM DECISION

.Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

TOTH, Judge: Veteran Oscar Johnson served in the Army from 1964 to 1967. He appeals
an April 2019 Board decision that adjudicated nine issues and remanded nine more. The Court has
no jurisdiction over the matters remanded. See Martinez v. Wilkie, 31 Vet.App. 170, 173 n.2
(2019). And because the veteran does not contest the Board's denial of specially adapted housing
or an increased rating for tinnitus, the appeal of those matters is dismissed. See Pederson v.
McDonald, 27 Vet.App. 276, 283 (2015) (en banc). The remaining issues before the Court are two
claims to reopen previously denied claims and five requests for earlier effective dates for service-
connected conditions. The Court notes at the outset that it generally construes pro se filings
sympathetically and has done so here, see Gomez v. McDonald, 28 Vet App. 39, 43 n.1 (2015),
but this favorable practice does not relieve the veteran of his burden to demonstrate that the Board
committed prejudicial error, see Abbott v. O'Rourke, 30 Vet.App. 42, 48 (2018).

I. CLAIMS TO REOPEN
The first issue raised on appeal deals with the Board's denial of Mr. Johnson's request to
reopen his claim for service connection for a low back disability. The veteran has pursued service

connection for a low back disability since at Jeast 1988, and this endeavor has included numerous

B, L




FXhibyT T



Case: 21-1773  Document: 2-1 Page: 1  Filed: 04/05/2021

FORM BA. Entry of Appearance Form 8A (p.1)
July 2020

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

ENTRY OF APPEARANCE

Case Number: 2021-1773
Short Case Caption: Johnson v. McDonough

Instructions: Refer to Fed. Cir. R. 47.3 for requirements governing
representation and appearance in this court. Counsel must immediately file an
amended Entry of Appearance if contact information changes and update
information through PACER’s Manage My Account. Non-admitted government
counsel should enter N/A in lieu of an admission date. Use the second page to
add additional counsel.

Party Information. List all parties, intervenors, amicus curiae, or movants
represented by below counsel; “et al.” 1s not permitted.

DENIS MCDONOUGH, Secretary of Veterans Affairs

Principal Counsel: Michael D. Snyder Admission Date:
Firm/Agency/Org.: United States Department of Justice, Commercial Litigation Branch
Address:

PO Box 480, Ben Franklin Station, Washington, DC 20044
Phone: (202) 616-0842 Email: Michael.Snyder@usdoj.gov
Other Counsel: Admission Date:
Firm/Agency/Org.:
Address:
Phone: Email:

I certify under penalty of perjury that (1) the submitted information is true and
accurate and (2) I am authorized to enter an appearance by all other listed counsel.

Date: 4/5/21 Signature: /8! Michael D. Snyder
Michael D. Snyder

Name:
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Case: 21-1773 Document: 9 Page: 1 Filed: 06/29/2021

NOTE: This order is nonprecedential.

Anited States Court of Appeals
for the fFederal Circuit

OSCAR JOHNSON,
Claimant-Appellant

V.

DENIS MCDONOUGH, Secretary of Veterans Af-
fairs,
Respondent-Appellee

2021-1773

Appeal from the United States Court of Appeals for
Veterans Claims in No. 19-2840, Judge Joseph L. Toth.

PER CURIAM.
ORDER

The Secretary of Veterans Affairs responds to the
court’s April 16, 2021 show cause order and urges dismis-
sal. Oscar Johnson opposes dismissal.

On May 26, 2020, the United States Court of Appeals
for Veterans Claims entered judgment in this case. The
Veterans Court received Mr. Johnson’s notice of appeal on

EX. JIIf - £/




‘Case: 21-1773  Document: 9 Page: 2  Filed: 06/29/2021

2 JOHNSON v. MCDONOUGH

February 8, 2021, 258 days after entry of judgment.” Mr.
Johnson’s response states that he “waited on [the] final de-
cision, but it never came.” Resp. at 2.

To be timely, a notice of appeal must be received by the
Veterans Court within 60 days of the entry of judgment.
See 38 U.S.C. § 7292(a); see also 28 U.S.C. § 2107(b); Fed.
R. App. P. 4(a)(1)(B). That statutorily prescribed deadline
is jurisdictional. See Wagner v. Shinseki, 733 F.3d 1343,
1348 (Fed. Cir. 2013). As such, where, as here, a notice of
appeal is received outside of the deadline, we must dismiss
the appeal regardless of the personal circumstances for
why it was late. See Bowles v. Russell, 551 U.S. 205, 214
(2007) (finding “no authority to create equitable exceptions
to jurisdictional requirements”).

We are also unable to treat Mr. Johnson’s notice of ap-
peal as a motion to reopen the time to appeal pursuant to
Rule 4(a)(6) of the Federal Rules of Appellate Procedure.
Such motions must be filed no later than 180 days of the
judgment. See Fed. R. App. P. 4(a)(6) (allowing trial court
to reopen the time to appeal when party did not timely re-
ceive judgment but only if request was filed “within 180
days after the judgment or order is entered or within 14
days after the moving party receives notice . . . of the entry,
whichever is earlier”). And here, Mr. Johnson’s notice was
also filed outside of that deadline.

Accordingly,
IT Is ORDERED THAT:
(1) The appeal is dismissed.

(2) Each side shall bear its own costs.

*

He filed a second notice of appeal on March 2, 2021.
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