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IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

 
THOMAS SMITH,     )  
       )  
   Appellant,    ) 
       )  
  v.      )  Vet. App. No. 18-4730 
       )  
DENIS MCDONOUGH,    )  
Secretary of Veterans Affairs,   ) 
       )  
   Appellee.    )  

 
PROPOSED SUBSTITUTE APPELLANT’S  

SUPPLEMENTAL SUBMISSION OF DOCUMENTS  
AND DISCUSSION OF RELEVANT AUTHORITY  

FOR RECORD ON APPEAL 
 

Proposed Substitute Appellant Karen Hicks respectfully submits the attached 

documents to supplement the Record on Appeal in response to the Court’s Order of 

September 7, 2022. 

I. Documents Requested During Oral Argument and in This Court’s 
August 22, 2022, Order 

A. Probate Court Appointment, Dated October 20, 2021, of Karen 
Hicks as Personal Representative of Estate, Exhibit 1 

The attached Exhibit 1 shows that the D.C. Superior Court Probate Division 

appointed Ms. Hicks as the representative of the estate of her father, Thomas Smith. 
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B. Submission of Form 21-22a Dated January 22, 2020, Notifying 
Department of Veterans Affairs That Karen Hicks Appeared as the 
Claimant, Exhibit 2 

The veteran passed away on May 15, 2019.  Six months after his death, in an 

Order dated November 18, 2019, the Department of Veterans Affairs (VA) was 

asked by the Court whether it objected to the proposed substitution of Ms. Hicks as 

the representative of her father’s estate.  On January 16, 2020, the VA responded by 

saying it opposed the substitution, arguing (1) that there was no pending motion to 

substitute; (2) the inapplicability of 38 U.S.C. §§ 5121A and 5121(a)(6) to claims 

for entitlement to Specially Adapted Housing (SAH) benefits; (3) the inapplicability 

of nunc pro tunc relief because the case was not “submitted” through the reply brief 

stage; and (4) the substitute’s lack of standing for a non-accrued benefit.  One of the 

VA’s objections was resolved when the Appellant filed a motion to substitute on 

January 22, 2020.  The same day, Ms. Hicks sent the attached Form 21-22a (Ex. 2) 

to the VA to put it on notice that she intended to be a substitute on his claim.  The 

VA never responded to the filing of Form 21-22a nor declared it insufficient to 

establish Ms. Hicks’ eligibility to be substituted on her father’s claim.   

II. Additional Documents and Authority To Address Questions Presented at 
Oral Argument and in the Court’s August 22, 2022, Order 

Proposed Substitute Appellant also respectfully submits additional relevant 

documents and arguments that bear upon the issues in this appeal.  This is done to 

help ensure that there is a complete documentary record before the Court as it 
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determines the standard for substitution for a non-accrued, one-time reimbursement 

claim. 

A. Should the 2008 Rating Decision Be Treated as Final and Not 
Subject to Review Because an Appeal to the Board of Veterans’ 
Appeals Was Not Taken Within One Year? 

This question was presented both in the Court’s August 22, 2022, Order and 

raised during the oral argument on September 6, 2022.  The relevant documents are 

the attached Regional Office decisions:  June 23, 2008, rating decision (Ex. 3); 

February 1, 2011, Regional Office letter (Ex. 4); January 12, 2012, Regional Office 

letter (Ex. 5); March 10, 2012, rating decision (Ex. 6); February 7, 2014, Statement 

of the Case (Ex. 7); and March 11, 2015, Supplemental Statement of the Case (Ex. 

8).  In none of the decisions after the June 23, 2008, rating decision did the Board 

reject the veteran’s claim on the ground that the 2008 decision was final and not 

subject to review because an appeal was not taken.1  After the June 23, 2008, 

decision, as is shown in Exhibits 4-8, Mr. Smith’s claim evolved and was 

supplemented many times during the next seven years.  The most recent 2015 

decision, the final one that is the subject of this appeal, expressly stated that the 

veteran’s claim was “considered reopened” but still denied.  (See Ex. 5, 

Supplemental Statement of the Case, at 3.)  Neither the Board of Veterans’ Appeals 

 
1 The June 23, 2008, rating decision addressed only a 10 percent disability for 

“epididymitis left scrotum” and did not explain why Mr. Smith failed to prove his 
eligibility for a SAH grant.   
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decision of July 29, 2015, nor the Board of Veterans’ Appeals’ May 9, 2018, Ruling 

on Motion for Reconsideration considered the fact that the Regional Office elected, 

on multiple occasions, to “reopen” and decide the claim as if it were a newly filed 

claim.  Moreover, in none of the five Regional Office decisions issued after the June 

23, 2008, decision did the VA suggest that the veteran’s submissions were untimely, 

futile, or otherwise not appropriate for building a record on which to challenge the 

failure to award a SAH grant before the Board of Veterans’ Appeals.   

B. Did the VA Fulfill its Obligation To Assist the Veteran in 
Developing His Claim? 

This question was presented during oral argument on September 6, 2022.  The 

short answer is “no.”  At no time during the claim process before the VA did it ever 

explain (in accordance with the decision in Jensen v. Shulkin, 29 Vet. App. 141 

(2021)) what sort of loss of use in both legs could establish his eligibility for a SAH 

grant.  Nor did it ever advise Mr. Smith that (in accordance with the prevailing law 

at the time the spa was built) reimbursement for a therapeutic spa could be available 

even if he had not sought preapproval for a grant before constructing it.   

Then, in the year after Mr. Smith’s death, the VA did not put Ms. Hicks on 

notice of the procedures to be followed to prosecute a claim for SAH benefits.  

Attached to the VA’s September 8, 2022, filing in this Court (and also attached here 

for convenient reference as Exhibits 9 and 10) are the two notices sent to his estate 

after his death:  a June 25, 2019, VA letter addressed to Estate of Thomas Smith 
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advising the estate that payment of benefits would be suspended effective July 1, 

2019 (Ex. 9), and a July 2, 2019, letter addressed to Estate of Thomas Smith stating 

that benefit payments were discontinued as of May 1, 2019 (Ex. 10).  Neither letter 

said anything about the process for having his estate prosecute his non-accrued 

pending claim for reimbursement of SAH benefits – even though that claim had been 

the subject of VA proceedings for the previous 12 years. 

The procedure that the VA claimed Ms. Hicks should have followed was not 

explained until a telephone call and email exchange that occurred after the one-year 

period allegedly applicable to a claim for substitution in proceedings before the VA 

had passed.  Those communications are described in the attached Exhibit 11 and also 

were made to this Court in the December 3, 2020, Response to the Court’s October 

5, 2020, Order Regarding Appellant’s Motion to Substitute.  In the email, counsel 

for the VA stated “that an accrued benefits claim had not been submitted following 

the death of Mr. Smith.  As to the underlying issue of substitution in the case, we 

will have to allow the Court to make a determination on the complex legal issues on 

this matter.”  The VA had not previously mentioned the alleged requirement for 

filing a claim with the VA while the motion to substitute was pending.  And the VA 

never explained why the filing requirements of 38 U.S.C. §§ 5121 and 5121A would 

apply to a claim for non-accrued benefits when the VA argued in this Court that a 

SAH grant was not an accrued benefit.   
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Taking a step back to look at the big picture, one must wonder why the VA 

would want to encourage a substitute claimant to start over by filing a new claim 

with the VA when the case was already pending in this Court.  Here the Regional 

Office rejected that claim six times, and the Board of Veterans’ Appeals rejected it 

twice – each time overlooking critical evidence and misapplying the governing law.  

A return to the VA would not have led to a different outcome, only a return to this 

Court at a much later date. 

C. What Is the Legal Standard That Governs the Estate’s Right To Be 
Substituted in This Appeal? 

This question was presented in both the Court’s August 22, 2022, Order and 

in the September 6, 2022, oral argument.  At argument, counsel for Proposed 

Substitute Appellant referred the Court to its October 7, 2021, filing, which 

identified three legal grounds for substitution,2 and to other relevant court decisions.  

To expand upon the analysis presented to the Court, we wish to call attention to the 

language used in Reeves v. Shinseki, 682 F.3d 985, 995 (Fed. Cir. 2012), which 

 
2 These are:  (1) recognition that the right to SAH payments is authorized by 

statute 38 U.S.C. § 2101(a)(2)(A)(i) and by regulations 38 C.F.R. §§ 3.1000 and 
36.440(c), along with satisfaction of the injury-in-fact standing standard; (2) 
application of the nunc pro tunc test without the discredited fully submitted briefing 
requirement; or (3) a finding that Ms. Hicks has constructively complied with the 
regulations set forth in 38 U.S.C. §§ 5121 and 5121A even though those are written 
in a way to expressly apply only to accrued benefit claims.  We argued that one way 
to interpret these provisions is to treat the cost of building a therapeutic spa as a cost 
of Mr. Smith’s “last sickness” because he was still using the spa and awaiting 
payment for the construction costs at the time of his death. 
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explained that “the government’s argument that Mrs. Reeves must file a motion for 

accrued benefits with the VA before the court can allow her to substitute is an 

attempt to superimpose the VA’s claim processing requirements upon the court’s 

rules for substitution.  The VA, quite clearly, has no authority to dictate to the court 

the procedures that must be followed when allowing a claimant to substitute on a 

pending appeal.”  Similarly, addressing the option to proceed either before the VA 

or before this Court, Breedlove v. Shinseki, 24 Vet. App. 7 (2010), explained that 

“an accrued benefits claimant has two options.  One option is to request substitution 

and thus to carry on the appeal of the deceased veteran through the judicial process 

– and now without the ‘zone of no substitution.’  The other is, by not requesting 

substitution, to permit the Board decision on a deceased veteran’s claim to be 

vacated, and to pursue the accrued-benefits claim anew.”  24 Vet. App. at 20.3  The 

first option is the one chosen by Ms. Hicks. 

The VA has relied upon other cases, Suguitan v. McDonald, 27 Vet. App. 114 

(2014), and Pekular v. Mansfield, 22 Vet. App. 7 (2007), which should not be 

followed because they would place Ms. Hicks in the now discredited “zone of no 

 
3 The Court further explained that “this ‘zone of no substitution’ between the 

issuance of the Board decision and submission of the case would be based on no 
rational distinction because, as Congress indicated in enacting Section 5121A, the 
veteran’s disability benefits claim does not die with the veteran, and the accrued 
benefits claim by a survivor no longer represents a separate interest that must be 
separately pursued apart from the veteran’s underlying claim for benefits.”  24 Vet. 
App. at 20-21. 
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substitution” for nunc pro tunc relief.4  See Demery v. Wilke, 30 Vet. App. 430, 435-

36 (2019) (discussing Breedlove and Reeves in context of substitution in an accrued 

benefits claim before the Court of Appeals for Veterans Claims and finding that a 

claimant only must have both a statutory basis for a claim and constitutional standing 

to prosecute an appeal in this Court).  The Breedlove, Reeves, and Demery line of 

cases holds that the outcome for substitution (at least in the context of accrued 

benefit cases, and as should be applicable in non-accrued benefit cases as well) no 

longer depends on whether the full briefing cycle has been completed in this Court.  

Consequently, the logical and equitable reason for payment of either a non-accrued 

one-time SAH grant or an accrued periodic benefit is to return to his estate funds 

 
4 The Suguitan decision cited by the VA is distinguishable because the Court 

there found that only the veteran’s wife, but not the son, was within the class of 
beneficiaries recognized by the Filipino Veterans Equity Compensation Fund statute 
authorizing a one-time payment to survivors of a deceased veteran.  The son 
therefore clearly lacked standing to be substituted for his father.  Suguitan v. 
McDonald, 27 Vet. App. 114 (2014).  Both Pekular v. Mansfield, 22 Vet. App. 7 
(2007), and Pagett v.  Nicholson, 473 F.3d 1364 (Fed. Cir. 2007), are similarly 
inapposite, having been issued prior to enactment of 38 U.S.C. §§ 5121 and 5121A, 
which eliminated the “zone of no substitution” situation in which the nunc pro tunc 
doctrine mandated dismissal of a claim if the veteran died before reply briefs were 
filed.  Merritt v. Wilkie, 965 F.3d 1357 (Fed. Cir. 2020), does not compel a different 
result.  It involves a straightforward application of the claim preservation procedure 
of 38 U.S.C. § 5112(b)(1) for accrued benefits (specifically, continuing disability 
payments).  Given the VA’s refusal to consider SAH grants as accrued benefits, 
either the claim preservation procedure of § 5112(b)(1) is inapplicable to SAH 
grants, or Ms. Hicks’ notification to the VA of her intent to serve as her father’s 
substitute, based on the existing record of documented disabilities and spa expenses, 
should qualify as constructive compliance with the substitution process set forth in 
38 U.S.C. §§ 5121(c), 5121, and 5121A and 38 C.F.R. § 36.4406(c). 
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that should have been paid to the veteran during his life.  The outcome in either case 

should not depend on whether the claim is accrued or non-accrued or when in the 

appellate briefing cycle the veteran unfortunately passes away. 

D. Are Equities Relevant to the Standards for Substitution? 

Depending on the standard for substitution that this Court elects to apply, the 

Court may choose to weigh relevant equitable considerations.  In this regard, we 

attach affidavits of Thomas Smith (Exs. 12-14) and Karen Hicks (Ex. 15).  The facts 

described in these affidavits have not been disputed by the VA.  Nor can the VA 

deny that if anyone has legal standing to continue Mr. Smith’s benefit claim, Ms. 

Hicks – the veteran’s eldest daughter who bore some of his funeral expenses, who 

made mortgage payments that covered the ongoing cost of the therapeutic spa in 

question, an heir and beneficiary of his estate, and the appointed representative of 

his estate – would be the most appropriate person to be granted constitutional, injury-

in-fact standing.   

The VA’s unfair treatment of Ms. Hicks is another equitable factor that the 

Court could consider.  The VA attempted to put Ms. Hicks in an untenable legal 

position:  belatedly arguing on the one hand that Ms. Hicks should be faulted for 

failing to submit a claim for accrued benefits with the Regional Office within one 

year of her father’s death while arguing on the other hand that the claim for SAH 

payments is not a claim for accrued benefits.  Given the timing of the VA’s 
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announcement that Ms. Hicks waited too long to seek substitution in a new 

proceeding before the VA, it is as if the VA waited for the clock to run out before 

telling Ms. Hicks that the game was over.  That unfair tactic essentially is a gotcha 

game of “heads we win, tails you lose.”  Granting Ms. Hicks’ motion for substitution 

is the only way to restore fairness to this process. 

Respectfully submitted, 

Dated:  September 14, 2022   /s/ Jeffrey N. Martin  
Jeffrey N. Martin 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC  20037 
202-955-1552 
jmartin@huntonAK.com  
 
Counsel for Proposed Substitute 
Appellant 
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CERTIFICATE OF SERVICE 
  

I certify that on September 14, 2022, a true and correct copy of Proposed 

Substitute Appellant’s Supplemental Submission of Documents and Discussion of 

Relevant Authority for Record on Appeal was filed through the Court’s ECF system, 

and thereby served on all counsel of record.  

/s/ Jeffrey N. Martin  
Jeffrey N. Martin 
 
Counsel for Proposed Substitute 
Appellant 

 
 




