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IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

 
THOMAS SMITH,     )  
       )  
   Appellant,    ) 
       )  
  v.      )  Vet. App. No. 18-4730 
       )  
DENIS MCDONOUGH,    )  
Secretary of Veterans Affairs,   ) 
       )  
   Appellee.    )  

 
OPPOSITION TO MOTION TO STRIKE SECTION II OF THE 

PROPOSED SUBSTITUTE APPELLANT’S SEPTEMBER 14, 2022, 
RESPONSE TO COURT ORDER 

 
Proposed Substitute Appellant respectfully responds to, and opposes, the 

motion to strike Section II of our response to the Court’s September 7, 2022, Order.  

I. The Documents Provided to the Court Were Responsive to the Court’s 
September 7, 2022, Order. 

The Supplemental Submission in response to the Court’s Order provided the 

two documents that were requested by the Court.  The Veterans Administration (VA) 

does not dispute that Exhibit 1 is responsive to the Court’s Order.  It is the District 

of Columbia’s appointment of Ms. Karen Hicks as the Personal Representative of 

the estate or her father, veteran Thomas Smith.  However, the VA’s motion indicates 

that there is a dispute over the second document – a copy of the appointment of Ms. 

Hicks as the claimant’s representative.   
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The second document, Form 21-22a executed by Ms. Hicks, was filed within 

one year of Mr. Smith’s death on May 15, 2019.  The document is stamp marked 

received by the VA’s Regional Office in Roanoke, Virginia, on January 24, 2020.  

The VA argues that this document is not responsive to the Court’s Order because the 

VA contends that Ms. Hicks instead should have filed Form 21P-534EZ to apply for 

accrued benefits.1  The dispute over this document illustrates why it was appropriate 

to provide not only the requested document, but also an explanation of the relevance 

of that document.  In that context, it is noteworthy that the VA never said anything 

to Ms. Hicks or her counsel in response to the filing of Form 21-22a.  Nor did the 

VA ever dispute that this was the appropriate form to preserve the claim of her father 

until more than a year had passed since his death.2  The flaw in the VA’s argument 

was discussed in Section II of our Supplemental Submission, where we explained 

that the VA cannot, on one hand, argue that one-time Specially Adaptive Housing 

(SAH) reimbursement claims are not “accrued” benefits, but on the other, argue that 

Ms. Hicks instead should have filed a different form expressly applicable only to 

“accrued” benefits.  The VA, moreover, never explained why it believed Ms. Hicks 

should have restarted the claim process by filing an “accrued” benefits claim with 

the Regional Office when the Regional Office had six times rejected the claim, the 

 
1 Appellee’s Motion to Strike at 2 n.1. 
2 See Exhibit 11, attached to September 14, 2022, Supplemental Submission. 
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Board of Veterans’ Appeals had twice rejected the claim, and the claim is now the 

subject of an appeal pending in this Court.  Restarting the claim process before the 

Regional Office would have accomplished nothing other than delaying the time for 

resolving the ongoing dispute in this Court. 

II. The Facts and Legal Analysis Presented in the Disputed Section II Are 
Important to Ensure That the Questions Presented by the Court in its 
August 22, 2022, Order and During the September 6, 2022, Oral 
Argument Have Been Fully and Fairly Addressed Before the Court Issues 
its Decision. 

This case presents important and novel legal issues about the standards for 

substituting a party seeking to prosecute a claim for non-accrued benefits.  All of the 

information presented in Section II of the Supplemental Submission is intended to 

provide a more complete record for resolving those issues.  By seeking to strike that 

part of our filing, the VA would have the Court decide this case without the benefit 

of a more robust account of the relevant documents, facts, and law. 

The first question addressed in Section II was whether the 2008 rating decision 

denying SAH benefits can be challenged because no appeal to the Board of Veterans’ 

Appeals was taken within one year from the date of the decision.  That question is 

an appropriate subject for additional briefing because it was not briefed before oral 

argument.  It was first raised in the Court’s August 22, 2022, Order.  Because no part 

of the 2008 decision was part of the record on appeal, the Supplemental Submission 

attached a letter from the VA describing the decision.  A full copy of the 2008 
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decision is attached as Attachment 2 to this Opposition.  The Supplemental 

Submission also collected all of the subsequent decisions (which already were in the 

record on appeal) in one place to explain why Ms. Hicks cannot be barred from 

challenging the denial of SAH benefits.  The 2008 Regional Office decision offers 

only a conclusion without any supporting rationale for denying the veteran’s claim 

for SAH benefits.  An appeal of that decision would have accomplished nothing 

because the veteran needed to present more evidence and legal analysis for the 

Regional Office to have a reasoned basis for a decision on the claim.  That is why 

the veteran elected to follow the other course of action suggested in the decision by 

making several additional offers of proof to support his claim, as is evidenced by the 

subsequent decisions on February 1, 2011 (Exhibit 4), January 12, 2012 (Exhibit 5), 

March 10, 2012 (Exhibit 6), February 7, 2014 (Exhibit 7), and March 11, 2015 

(Exhibit 8).  Exhibits to the Supplemental Submission, listed in Attachment 1.  These 

documents show how Mr. Smith’s claim was evolving and eventually reached the 

point where a timely appeal was taken to the Board of Veterans’ Appeals, and 

thereafter a timely appeal was taken to this Court.  All the Regional Office decisions 

made after 2008 say nothing to indicate that the time for challenging the denial of 

SAH benefits had expired in 2009.  Many of those decisions expressly state that the 

claim was considered “reopened.”  Indeed, if the claim could not have been appealed 

following the 2008 decision, and was not, in fact, “reopened,” then it would have 
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made no sense for the Regional Office on five subsequent occasions to consider that 

claim in light of new evidence and new legal arguments. 

The second topic addressed in the Supplemental Submission is whether the 

VA fulfilled its obligation to assist the veteran.  The discussion of this topic is 

appropriate because this issue also was not briefed by either side prior to the oral 

argument, and it was first raised by the Court during oral argument.  It is also directly 

relevant to the Court’s September 7, 2022, Order.  That Order specifically instructed 

counsel to file a copy of “any form requesting a determination of Ms. Hicks’ 

eligibility as an accrued benefits claimant that was submitted to the VA after Mr. 

Smith’s death.”  What happened after Form 21-22a was filed is directly relevant to 

the issue of whether the VA violated its duty to assist the veteran in the development 

of a claim for benefits.3  First, the VA never, in the year after Mr. Smith’s death, 

advised Ms. Hicks that the form she submitted was deficient in any way.  Second, 

the only responses the VA gave to Mr. Smith in the year after his death were two 

notices declaring that his “accrued” benefits would be terminated.  See Exhibits 9 

and 10 referenced in Attachment 1.  (Those documents also were submitted by the 

 
3 The Form 21-22a submitted by Ms. Hicks notified the VA that she sought to 

be treated as the substitute claimant.  This is “any” form, and it is related to the 
Court’s instruction because it is entitled “Appointment of Individual as Claimant’s 
Representative.”  See Exhibit 2 to Supplemental Submission.  Whether it is the form 
the VA believes should have been filed does not refute the fact that it was the form 
referenced by counsel for Ms. Hicks during oral argument, and it is a proper response 
to the Court’s Order.   



 

6 

VA in response to the Court’s September 7, 2022, Order.)  Finally, Form 21-22a 

should be read in conjunction with the email exchange included as Exhibit 11 to the 

Supplemental Submission.  The email exchange, which occurred more than one year 

after Mr. Smith had died, reveals that counsel for the VA took the position that Ms. 

Hicks needed to file an accrued benefits claim with the Regional Office to qualify 

as a substitute plaintiff – even though the VA took a contrary position in this Court, 

arguing that a claim for SAH benefits is not an “accrued” benefits claim.4  

Particularly troubling is the fact that counsel for the VA waited until more than a 

year from Mr. Smith’s death to take the position that the claim was not timely 

because it was not filed within a year of Mr. Smith’s death.5  The form submitted on 

behalf of Ms. Hicks, together with the email exchange, thus establishes that insofar 

 
4 Appellee’s Response to the Court’s November 18, 2019, Order at 2-3; 

Appellee’s Response to the Court’s March 13, 2020, Order Regarding Appellant’s 
Motion to Substitute at 3-4.   

5 Email exchange dated June 11, 2020, Exhibit 11 to Supplemental 
Submission; Appellee’s Response to the Court’s October 5, 2020, Order Regarding 
Appellant’s Motion to Substitute at 2-5.  The VA overlooks the fact that it was told 
Form 21-22a was submitted only if necessary to preserve a claim for SAH benefits.  
Email exchange dated June 11, 2020, Exhibit 11 to Supplemental Submission.  Ms. 
Hicks never conceded that her claim needed to be refiled with the Regional Office 
and always maintained that the issue of substitution properly could be decided by 
this Court without a prior determination of her eligibility to serve as a substitute.  
The Court is aware of the relevant SAH statute and regulations, the appointment of 
Ms. Hicks as the Personal Representative of her father’s estate, and the undisputed 
facts recited in her affidavit establishing her standing to prosecute her father’s claim.  
The matter of her eligibility to serve as a substitute is ripe for a decision by this 
Court. 
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as there was a claim to be pursued at the Regional Office following the veteran’s 

death, the VA did not discharge its obligation under 38 U.S.C. § 5103A to assist with 

the development of that claim.6 

The third and fourth topics address a related question posed by this Court in 

its August 22, 2022, Order.  There, the Court instructed the parties to discuss 

Padgett, Suguitan, Pekular, and related cases insofar as they apply to nunc pro tunc 

relief for a non-accrued claim.  We respectfully submit that how these cases treat the 

“zone of no substitution” scenarios for “accrued benefits” and for “non-accrued 

benefits” is at the heart of this case.  Given the complexity of the cases to be 

analyzed, we respectfully submit that the parties should be given the opportunity to 

present more discussion than was contained in the filings before the August 22, 

2022, Order was issued, and more than what could have been discussed in the limited 

time available for argument, given all of the other questions that had to be discussed 

at that time.  We would have no objection to affording the VA an opportunity to 

 
6 The obligation to assist the veteran develop his or her claim generally does 

not apply when the claim is pending before one of the appellate tribunals.  38 U.S.C. 
§ 5103A.  However, the obligation at issue here concerns the VA’s failure at the 
Regional Office level to say or do anything in response to the filing of the 
substitution form at a time when its counsel knew Ms. Hicks was seeking to serve 
as the substitute for her father’s claim.  Given that no assistance was offered by the 
Regional Office or any counsel for the VA at any time after the veteran’s death to 
explain the process to be followed to preserve a claim that Ms. Hicks clearly notified 
the VA she intended to prosecute, there should be no dispute that the obligation to 
assist the veteran was violated. 
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respond to our recent discussion of these cases.  Indeed, we would want to hear from 

the VA why it believes the existing cases should be read to endorse the application 

of a “zone of no substitution” (i.e., the time between a Board of Veterans’ Appeals 

decision and full briefing on the merits in this Court) for “non-accrued” benefit 

claims when Congress determined that it was unfair to retain that “zone” for 

“accrued” benefit claims.  If it was clearly desirable and equitable to remove that 

zone for accrued benefit claims, then why should it not also be removed – whether 

as a matter of statutory or regulatory interpretation or by invoking the Court’s 

equitable powers to grant nunc pro tunc relief – for non-accrued benefit claims?  

Why should it matter if a properly filed claim for non-accrued benefits was fully 

briefed, or not, before this Court for the substitute to proceed with the deceased 

veteran’s claim?  And why should claimants like Ms. Hicks be penalized for 

allegedly failing to follow a claim procedure for “accrued” claims when the VA has 

taken the position that she does not have such a claim? 

The last issue addressed in Section II discusses the role equitable factors 

should play in the standard for substitution that is adopted by the Court.  The 

Supplemental Submission points out that most of the relevant equities are described 

in the four affidavits that are part of the existing record.  See documents cited in 

Attachment 1, Exhibits 12-15.  An additional equitable factor is the VA’s decision 

to wait for more than a year before arguing that Ms. Hicks’ claim was untimely even 
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though it had notice that a substitution would be sought soon after Mr. Smith’s death, 

and that a substitution Form 21-22a was filed within one year after his death.  The 

VA objects to the inclusion of the email exchange attached as Exhibit 11 to the 

Supplemental Submission possibly because that exchange could be read to show 

how the VA was setting a trap for allowing Ms. Hicks’ claim to expire before it 

could be challenged in this Court.  In the email, the VA states that it checked, as a 

“courtesy,” with the Regional Office to “confirm” whether an accrued benefits claim 

had been filed by Ms. Hicks.  But that was not done until more than a year has passed 

since Mr. Smith’s death, even though the VA was put on notice long before a year 

had passed since her father’s death that Ms. Hicks intended to prosecute her father’s 

claim for SAH benefits and was doing so in this Court.  Consequently, the VA’s 

tactical decision to wait until after it believed that the clock ran out on Ms. Hicks’ 

claim before publicly announcing that position could be an important equitable 

factor for deciding whether substitution should be granted. 

We respectfully submit that Section II of the Supplemental Submission was 

intended to provide a more complete record for answering important questions posed 

by the Court that either were not briefed or not fully addressed at oral argument.  

Accordingly, we request the Court to deny the motion to strike and instruct the VA 

to file a response explaining whether it disagrees with the positions taken in the 

Supplemental Submission. 
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Respectfully submitted, 

Dated:  October 5, 2022   /s/ Jeffrey N. Martin  
Jeffrey N. Martin 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC  20037 
202-955-1552 
jmartin@huntonAK.com  
 
Counsel for Proposed Substitute 
Appellant 



Attachment 1 
List of Exhibits to September 14, 2022, Supplemental Submission 

 
Ex. 
No. 

Exhibit Location 

1 October 20, 2021, D.C. Superior Court Probate Division 
Abbreviated Probate Order appointing Karen Hicks personal 
representative of estate 

Submitted on September 
6, 2022 

2 January 22, 2020, Form 21-22a notifying Department of 
Veterans Affairs that Karen Hicks appeared as the claimant 

Submitted on September 
6, 2022 

3 June 23, 2008, rating decision Not part of record 
4 February 1, 2011, Regional Office letter Record pages  

1925-1932, 1941-1972 
5 January 12, 2012, Regional Office letter Record pages  

1734-1743 
6 March 10, 2012, rating decision Record pages  

1269-1290 
7 February 7, 2014, Statement of the Case Record pages  

1053-1076, 1077-1101 
8 March 11, 2015, Supplemental Statement of the Case Record pages  

379-383, 461-463,  
535-539, 551-556 

9 June 25, 2019, VA letter addressed to Estate of Thomas Smith 
advising that payment of benefits would be suspended 
effective July 1, 2019 

Exhibit 1 to 06/11/2020 
Response / Opposition by 
Appellee to Court’s 
March 13, 2020, Order 

10 July 2, 2019, VA letter addressed to Estate of Thomas Smith 
stating that benefit payments were discontinued as of May 1, 
2019 

Exhibit 2 to 06/11/2020 
Response / Opposition by 
Appellee to Court’s 
March 13, 2020, Order 

11 June 11, 2020, email exchange between counsel for Appellant 
and counsel for Appellee 

Not in record 

12 February 23, 2010, Affidavit of Thomas Smith, Sr. Supp. Record pages  
661-662, 736-737 

13 April 9, 2015, Affidavit of Thomas Smith, Sr. in Support of 
Appeal 

Supp. Record pages  
664-445, 739-740 

14 June 13, 2017, Affidavit of Thomas Smith, Sr. in Support of 
Appeal 

Supp Record pages 
684-687, 759-762 

15 January 22, 2020, Affidavit of Karen Hicks Attachment to 
01/22/2020 Motion of 
Appellant to Substitute 
Party 

 
  



 
 
 
 
 
 
 
 
 
 
 

Attachment 2 
June 23, 2008, Rating Decision 

(Exhibit 3 to the September 14, 2022, Supplemental Submission) 
 





















 

 

CERTIFICATE OF SERVICE 
  

I certify that on October 5, 2022, a true and correct copy of Appellant’s 

Opposition to Motion to Strike Section II of the Proposed Substitute Appellant’s 

September 14, 2022, Response to Court Order was filed through the Court’s ECF 

system, and thereby served on all counsel of record.  

/s/ Jeffrey N. Martin  
Jeffrey N. Martin 
 
Counsel for Proposed Substitute 
Appellant 

 
 


