
IN THE UNITED STATES COURT OF APPEALS 
 
JAMES M. KERNZ, ) 
 Appellant, ) 
 ) 
 v.  ) Vet. App. No. 20-2365 
 ) 
DENIS MCDONOUGH, ) 
Secretary of Veterans Affairs, ) 
 Appellee. ) 
 

THE SECRETARY’S NOTICE IN RESPONSE TO THE 
 COURT’S JANUARY 20, 2023, ORDER 

 
 Appellee, Denis McDonough, Secretary of Veterans Affairs, respectfully 

submits the attached declaration in response to the Court’s January 20, 2023, 

order that outlined various issues for the parties to be prepared to discuss at oral 

argument.  Because that order noted information or data in the possession of the 

Board of Veterans’ Appeals (Board), the undersigned submits the attached 

declaration, with exhibits, from the Board to assist the Court and Appellant in 

addressing the questions outlined in the Court’s order. 

WHEREFORE, the Secretary respectfully submits the attached declaration 

in response to the Court’s January 20, 2023, Order. 

 

Respectfully submitted, 
 
RICHARD J. HIPOLIT 
Deputy General Counsel 
Veterans Programs 
 
MARY ANN FLYNN 
Chief Counsel 
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/s/ Megan C. Kral 
MEGAN C. KRAL  
Deputy Chief Counsel 
 
/s/ Nicholas R. Esterman 
NICHOLAS R. ESTERMAN 
Senior Appellant Counsel 
Office of General Counsel (027) 
U.S. Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC  20420 
(202) 632-4322 
 
Counsel for the Secretary 
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IN THE UNITED STATES COURT 
 

OF APPEALS FOR VETERANS CLAIMS 
 
 
JAMES M. KERNZ, ) 
   ) 
  Appellant, ) 
   ) 
 v.  ) Vet. App. No. 20-2365 
   )  
DENIS MCDONOUGH, ) 
Secretary of Veterans Affairs, ) 
   ) 
  Appellee. ) 
 
 

DECLARATION OF CHRISTOPHER A. SANTORO 
 
 I, Christopher A. Santoro, pursuant to 28 U.S.C. § 1746, declare under the 
penalty of perjury the following: 
 
1. I am a Deputy Vice Chairman of the Board of Veterans’ Appeals (Board), 

in the Department of Veterans Affairs (VA) and, as such, I am among those 
responsible for the control and supervision of the administrative appeals 
operations at the Board.   
 

2. This declaration is provided in response to a January 20, 2023, Order of the 
United States Court of Appeals for Veterans Claims (Court) outlining eight 
issues which the Secretary is to be prepared to discuss at oral argument 
before the en banc Court. Per a February 27, 2023, Order of the Court, oral 
argument is currently scheduled for June 15, 2023.   
 

3. The appellant’s Board appeal was docketed based on the receipt of the VA 
Form 10182, Decision Review Request: Board Appeal (Notice of 
Disagreement) (NOD) on January 17, 2020. See Exhibit A. The first six 
digits of the docket number of a modernized appeal reflect the date the VA 
Form 10182 was received, using the YYMMDD format. The appellant’s 
Board appeal is assigned docket number 200117-73605 on the Evidence 
Submission docket, which is based on and reflects the January 17, 2020, 
date of receipt. See Exhibit B.  
 

4. Due to administrative error, the Board’s March 24, 2020, timeliness notice 
letter had included a typographical error indicating the VA Form 10182 had 
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been received on January 15, 2020. See Exhibit C. As confirmed above, the 
VA Form 10182 was received by the Board on January 17, 2020, and was 
docketed based on that date. 
 

5. The limitations previously outlined in Vice Chairman Kenneth Arnold’s 
April 20, 2021, declaration regarding the Board’s ability to search for 
potential class members would apply equally to the appellant’s April 5, 
2022, revised proposed class definition. 
 

6. Since the implementation of the Veterans Appeals Improvement and 
Modernization Act of 2017 (AMA) on February 19, 2019, the Board has 
processed approximately 435,600 VA Forms 10182. As outlined in the 
April 20, 2021, declaration, the Board’s systems do not track the required 
information in a way that can be automatically searched and instead would 
require manual review of hundreds of thousands of documents related to 
every VA Form 10182 received, with many of the documents needing to be 
reviewed more than once in successive steps.  
 

7. A comparison of the number of VA Forms 10182 received with those that 
were docketed during a specified period would not accurately identify 
members of the revised proposed class because there are reasons a VA 
Form 10182 may be received but not result in a docketed appeal other than 
the Board “denying appellate eligibility/jurisdiction.” Some examples 
include: 
 

a. If the Board dockets an appeal based on a VA Form 10182, it 
will not take action with respect to subsequent VA Forms 10182 
that are duplicative of the original. For example, an appellant 
and/or their representative may submit multiple copies of the 
same VA Form 10182 to the Board, to include submission by 
different methods (e.g., by mail, facsimile, and/or digital 
submission). Further, an appellant or their representative may re-
submit the same VA Form 10182 in conjunction with a 
submission of additional evidence or argument related to the 
pending appeal.  

 
b. Further, regulations require or provide for the submission of a 

new NOD form in instances other than an initial appeal request. 
For example, 38 C.F.R § 20.202(c)(2) requires a modified NOD 
form to switch Board dockets. For simultaneously contested 
claims, multiple contesting claimants may submit VA Forms 
10182 seeking to appeal the same underlying decision, but the 
docketed appeal would be based upon the date of receipt for the 
first form. Contesting claimants may also submit VA Forms 
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10182 to request a different Board docket. See 38 C.F.R. 
§§ 20.401, 20.404, 20.405. Accordingly, for simultaneously 
contested claims there may be multiple VA Forms 10182 
received, but ultimately only one results in a docketed appeal. 

 
c. Similarly, when the Board notifies a claimant their VA Form 

10182 is unclear, the claimant clarifies their intent by submitting 
a new VA Form 10182. See 38 C.F.R. § 20.202(f)-(h).  

 
d. Finally, the Board has observed that appellants and 

representatives at times use the VA Form 10182 more generally 
in order to submit a variety of statements or other matters 
directed to the Board’s attention, but not necessarily in 
conjunction with an appeal request or pending appeal. 

 
e. Accordingly, because there are numerous reasons the Board may 

not docket an appeal in response to receipt of a VA Form 10182, 
comparing the number of VA Forms 10182 received with the 
number of appeals docketed would not determine or estimate 
members of the revised proposed class. 

 
8. The Board’s August 23, 2021, notice of error was provided to Veterans and 

their representatives in several ways to reach as many Veterans as possible. 
 

a. On August 23, 2021, the Board published the notice of error on 
the homepage of the Board’s website. From August 23, 2021, 
through March 1, 2022, there were 105,084 unique pageviews of 
the homepage.  

 
b. On or about September 22, 2022, the Board completed multiple 

updates to its website. In conjunction with those updates, the 
August 23, 2021, notice of error was published on the “News 
from the Board” page, where it remains to date. See 
https://www.bva.va.gov/news/index.asp (last visited June 1, 
2023). 

 
c. A September 1, 2021, VetResources weekly newsletter included 

notice of, and a link to, the Board’s notice of error within the 
“VA Claims and Appeals” section. See 
https://content.govdelivery.com/accounts/USVA/bulletins/2ef688
2 (last visited June 1, 2023). The newsletter was distributed via 
email by VA’s Veterans Experience Office (VEO) to over 11.3 
million people and was opened by over 1.3 million. VEO 
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reported to the Board that, based on surveys, 90 percent of 
recipients of the VetResources newsletter self-report as Veterans.  

 
d. On August 25, 2021, the Board’s notice of error was published 

on the VA Insider website. See 
https://vaww.insider.va.gov/notice-from-the-board-of-veterans-
appeals-some-notices-of-disagreement-mistakenly-rejected/ (last 
visited June 1, 2023). From August 25, 2021, through March 1, 
2022, there were 893 unique pageviews of that webpage. 

 
e. Information regarding the Board’s notice of error was also 

published via a video and the accompanying video description 
posted to VA social media accounts. The August 26, 2021, 
YouTube video has been viewed almost 11,000 times as of June 
1, 2023. See https://www.youtube.com/watch?v=nPK82HgouJE 
(last visited June 1, 2023). The August 27, 2021, Facebook post 
has been viewed over 6,500 times as of June 1, 2023. See 
https://www.facebook.com/VeteransAffairs/videos/37887352046
5837/ (last visited June 1, 2023). 

 
f. The August 23, 2021, notice of error was also provided via 

emails to VA accredited representatives, though the Board is 
unable to estimate the number of Veterans who may have seen or 
been exposed via these emails. The notice of error was provided 
in an August 23, 2021, email to veterans service organizations 
(VSOs) co-located at VA facilities, including the American 
Legion, American Red Cross, Blinded Veterans Association, 
Disabled American Veterans (DAV), Jewish War Veterans, 
Paralyzed Veterans of America (PVA), Veterans of Foreign Wars 
(VFW), the Marine Corps League, Vietnam Veterans of America 
(VVA), the National Veterans Legal Services Program (NVLSP), 
Wounded Warrior Project (WWP), and the National 
Organization of Veterans’ Advocates (NOVA). The notice was 
also provided in an August 23, 2021, email to the executive 
leadership of the above VSOs, as well as Iraq and Afghanistan 
Veterans of America (IAVA). Finally, the notice was similarly 
provided via email to all directors of state departments of 
veterans affairs via the National Association of State Directors of 
Veterans Affairs (NASDVA), and via a VSO monthly meeting 
distribution, which included over 500 VSOs, attorneys, and 
agents across the nation. 
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9. To my knowledge, no further responses to the August 23, 2021, notice of 
error have been received than those discussed during the March 29, 2022, 
oral argument. 
 

10. The March 1, 2022, deadline included in the Board’s August 23, 2021, 
notice of error was intended to encourage responses to the notice. The 
Board will continue to honor requests for recalculation received after 
March 1, 2022. 
 

11. Attached is the VA Form 10182 received on January 17, 2020, highlighting 
the date of receipt by the Board by facsimile (Exhibit A); a printout of the 
Caseflow Case Details page for docket number 200117-73605 highlighting 
the docket number assigned to the appeal on the Evidence Submission 
docket (denoted by the letter “E”), and highlighting in the Case Timeline 
the date of receipt of the NOD as January 17, 2020 [usernames of Board 
employees have been redacted] (Exhibit B); and the March 24, 2020, Board 
timeliness notice letter (Exhibit C). 

 
I certify under the penalty of perjury that the foregoing is true and correct to the 
best of my knowledge and belief. 

 
Executed on the 1st day of June 2023.   

 
 
 

  _  
         CHRISTOPHER A. SANTORO 
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DEPARTMENT OF VETERANS AFFAIRS 
Board of Veterans' Appeals 

Washington DC 
 
 

                                                                            In Reply Refer To: 014CSB606 
  SS:   
 
Date: March 24, 2020 
 
JAMES M KERNZ 
1730 E PACIFIC LANE 
INVERNESS, FL 34453 
 
Dear JAMES M KERNZ: 
: 
 

The Board of Veterans’ Appeals received your January 15, 2020 Board Appeal request 
(VA Form 10182). However, your request identified issues that are no longer eligible for 
appeal in the modernized review system created by the Appeals Modernization Act 
(AMA).  
 
For the issues identified in your January 15, 2020 Board Appeal request (VA Form 
10182), you received a December 12, 2019 Statement of the Case (SOC). Because this 
SOC was issued on or after February 19, 2019, you had the ability to opt-in to the 
modernized review system: 
 

• within 60 days of the date on the SOC letter; or 
 

• within one year of the date of the VA decision you are appealing, whichever is 
later.  

 
More than 60 days has passed since the date on the SOC letter or more than one year 
has passed since the date of the VA decision you are appealing for the issues of [dental 
injury]. Because the time limit has passed, the Board cannot process your appeal of 
those issues in the modernized system. 
 

What if I disagree with this letter? 
 
The Board may extend the time to submit a Board Appeal request (VA Form 10182) 
when good cause has been demonstrated. If you believe that there is good cause to 
grant a time extension to submit your Board Appeal request (VA Form 10182) you may 
request a time extension from the Board. To do so, you must submit your extension 
request in writing to the Board with an explanation as to why you believe there is good 
cause. The written extension request must be submitted to the Board by mail or fax as 
follows: 
 
Board of Veterans' Appeals 
P.O. Box 27063 
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2. 
 

JAMES M KERNZ VA FILE NUMBER   
  

 
Washington, DC 20038 
Fax: 1-844-678-8979 
 
Additionally, the time limit to continue your appeal in the legacy (non-modernized) 
review system by filing a VA Form 9 “Appeal to Board of Veterans’ Appeals” with the VA 
office that issued the SOC has also passed. However, the timeliness of a submitted VA 
Form 9 can be separately appealed in the legacy (non-modernized) review system. If 
you have submitted a VA Form 9 that was rejected as untimely, or you submitted an 
extension request to file a VA Form 9 that was denied, and you disagree with that 
decision, please refer to the appellate rights attached to that decision. If you would like 
to file a request for an extension of time to file a VA Form 9 based on “good cause” you 
may submit this request to the VA office that issued the SOC. 
 

What if I have questions? 
 
If you have questions or would like more information, please contact your representative 
(if you have one) or visit https://www.va.gov/decision-reviews/get-help-with-review-
request/. You may also check the status of your appeal by visiting 
https://www.va.gov/claim-or-appeal-status/. 

 
 

Sincerely, 
 

 
Kenneth A. Arnold 
Vice Chairman 
Board of Veterans’ Appeals 
 
 

cc:  ADAM R LUCK  
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