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IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

 
IN THE MATTER OF   ) 
HERBERT N. HASKELL, II,  ) 
      ) 
   Appellant,  ) 
      )   
  v.    )  Vet. App. No. 22-1018  
      )   
DENIS MCDONOUGH,   ) 
Secretary of Veterans Affairs,  ) 
      ) 
   Appellee.  ) 
  

MOTION TO SUBSTITUTE MAGGIE LASKA AS APPELLANT  
 
 Maggie Laska, surviving spouse of the deceased Veteran, Herbert N. Haskell, 

II, moves the Court for an order pursuant to Rule 43(a)(2) substituting her as 

appellant in this case.  38 U.S.C. §§ 5121(a)(2)(A), 5121A.  Mr. Haskell passed away 

on August 14, 2023.1  Counsel learned of Mr. Haskell’s death on August 14, 2023, 

and notified the Court of his death the same day.   

 The appeal should not be dismissed because Ms. Laska is an eligible party for 

substitution under 38 U.S.C. §§ 5121(a)(2)(A), 5121A(a).  See Exhibit 1 (Oct. 2014 

VA notification letter recognizing “Maggie” as the Veteran’s spouse).  She also has 

standing because she is adversely affected by the Board’s decision in this case.  

Further, the Court should hold oral argument currently scheduled for August 15, 

 
1 As Mr. Haskell passed away only this morning, a death certificate has not been 
issued yet.  Counsel will provide the Court with a copy of the death certificate as 
soon as possible. 
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2023, while this motion is pending. 

 Two statutes guide the determination of whether an individual may properly be 

substituted during the pendency of an appeal to this Court:  38 U.S.C. § 5121 and 38 

U.S.C. § 5121A.  Section 5121A states: 

If a claimant dies while a claim for any benefit under a law administered 
by the Secretary, or an appeal of a decision with respect to such a claim, is 
pending, a living person who would be eligible to receive accrued benefits 
due to the claimant under section 5121(a) of this title may, not later than 
one year after the date of the death of such claimant, file a request to be 
substituted as the claimant for the purpose of processing the claim to 
completion. 

 
38 U.S.C. § 5121A.   

 Although 38 U.S.C. § 5121A is not directly applicable to this Court, its 

enactment altered the underpinnings of the Court’s jurisprudence on substitution 

during a Court appeal:  a veteran’s disability benefits claim no longer dies with the 

veteran, and the accrued benefits claim by a survivor no longer represents a separate 

interest that must be pursued apart from the veteran’s underlying claim for benefits.  

Breedlove v. Shinseki, 24 Vet.App. 7, 8, 20 (2010).  Rather, “[a] veteran’s chapter 11 

disability benefits claim survives the death of the veteran . . . for purposes of 

furthering the processing of the claim of an eligible accrued-benefits claimant.”  Id. at 

8.   

Under 38 U.S.C. § 5121A, if a claimant dies while an appeal is pending, a living 

person who would be eligible to receive accrued benefits due and unpaid to the 

claimant under 38 U.S.C. § 5121(a) may “file a request to be substituted as the 
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claimant for the purposes of processing the claim to completion.”  Ms. Laska satisfies 

the requirements under the statute.  The Veteran, Mr. Haskell, passed away during 

the pendency of this appeal on August 14, 2023.  See 38 U.S.C. § 5121A.  And, as 

explained herein, Ms. Laska is a living person who would be eligible to receive accrued 

benefits due under section 5121(a)(2)(A) because she is Mr. Haskell’s surviving 

spouse.  See 38 U.S.C. § 5121(a)(2)(A); see also Exhibit 1. 

 As a result, there can be no legitimate dispute that she is eligible as a proper 

substitute for the deceased Veteran under 38 U.S.C. 5121(a)(2)(A).  See Breedlove, 24 

Vet.App. 20-21 (holding that the Court will obtain from the Secretary a determination 

as to whether a particular movant is an eligible accrued-benefits claimant).  She is 

therefore entitled to accrued benefits in this case as set forth in 38 U.S.C. § 

5121(a)(2)(A), and the Court should find that she is a proper substitute for this appeal.   

 In addition to meeting the requirements under the statutes, the party moving 

for substitution must have standing.  Although not formally bound by the “case or 

controversy requirement,” this Court adheres to it.  Padgett v. Nicholson, 473 F.3d 

1364, 1370 (Fed. Cir. 2007).  Ms. Laska has standing and meets the case or 

controversy requirement because she is adversely affected by the Board decision on 

appeal.  See Breedlove, 24 Vet.App. at 20.  The Board denied entitlement to special 

monthly compensation based on aid and attendance under SMC(t) for a traumatic 

brain injury in its January 27, 2022, decision.  If the Court vacates the Board’s denial 

and, on remand, VA grants entitlement to that benefit, Ms. Laska may be entitled to 
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accrued benefits due and payable as a result. 

 Because there could be an award of accrued disability compensation resulting 

from the special monthly compensation claim, Ms. Laska was injured and has standing 

to continue the claim.  38 U.S.C. § 5121A.   

Though Ms. Laska has not yet filed a claim for accrued benefits with the 

Regional Office, she plans to do so as soon as possible.  And because the Veteran has 

just passed on today’s date, the time for doing so has not yet expired.  See 38 U.S.C. § 

5121(c).  In Matwikiszyn v. Wilkie, the Federal Circuit substituted the deceased 

veteran’s sons in the appeal, even though there was no indication that the VA had 

made a determination as to the sons’ eligibility to substitute.  835 F.App’x 567, 569 

n.3 (Fed. Cir. 2020).2  The Federal Circuit explained, “[t]his is permissible as the one-

year period to file a formal claim with the Department of Veterans Affairs has not yet 

run, and substitution is separate from considerations of standing and does not itself 

establish entitlement.”  Id. (citing Merritt v. Wilkie, 965 F.3d 1357, 1360-62 (Fed. Cir. 

2020)).  Likewise, here, the one-year period for Ms. Laska to file a request to 

substitute her husband at the agency has not yet passed, and the Court can and should 

permit her to substitute for him in this appeal.  See id.    

Counsel for the Appellee takes no position on this motion until the Regional 

 
2 Although this case is not precedential, Ms. Laska cites this memorandum decision 
for the persuasive value of its logic and reasoning regarding whether a relationship 
exists due to other individuals’ effort as opposed to the claimant’s because there are 
no binding authorities on point.  See U.S. Vet. App. R. 30(a). 
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Office makes a determination as to Ms. Laska’s eligibility as an accrued benefits 

beneficiary. 

The Secretary’s inability to concede at this time that the Veteran’s spouse, Ms. 

Laska, is the proper substitute appellant should not affect the scheduling of oral 

argument in this case.  Oral argument is scheduled for August 15, 2023, tomorrow’s 

date.  Though the Veteran’s death may affect the Court’s ability to issue a decision in 

this case, it does not affect the Court’s ability to take further procedural steps in the 

appeal, such as holding oral argument.  Furthermore, it is likely that substitution will 

ultimately be granted in this case because there is no valid dispute that Ms. Laska was 

the Veteran’s spouse.  See Exhibit 1.  Therefore, the Court should hold oral 

argument on the currently scheduled date while this motion is pending before it.   

 WHEREFORE, Maggie Laska moves the Court to substitute her in the 

instant appeal as Appellant.  A new fee agreement will be filed as soon as possible.3     

  

 
3 In light of Mr. Haskell’s very recent passing, a new fee agreement has not yet been 
obtained.   
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      Respectfully submitted,   
     
      /s/Amy Odom   
      Amy Odom 
 
      /s/ Brittani Howell 
      Brittani Howell 
 
      Chisholm Chisholm & Kilpatrick 
                                 321 S Main St #200 
      Providence, Rhode Island 02903 
      (401) 331-6300 
      Fax: (401) 421-3185  
      Counsel for Appellant 
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