
IN THE UNITED STATES COURT OF APPEALS  

FOR VETERANS CLAIMS 

 

WAYNE HUNT,     ) 

      ) 

 Appellant,     ) 

      ) 

       v.      )   Vet. App. No. 21-1289 

      ) 

DENIS MCDONOUGH,   ) 

Secretary of Veterans Affairs,   ) 

      ) 

 Appellee.     ) 

 

 

APPELLANT’S RESPONSE TO THE COURT’S MAY 4, 2023 ORDER 

 

 The undersigned counsel submits this response to the Court’s May 4, 2023 Order, 

which directed the undersigned to provide a copy of the Appellant’s death certificate and 

show cause why the December 2, 2020 Board of Veterans Appeals (BVA) decision 

should not be vacated and this appeal dismissed. On July 11, 2023, this Court granted the 

undersigned counsel’s motion to extend time to develop any potential arguments. This 

response addresses that request and provides those arguments.  

 Mr. Hunt’s death does not moot the issue before this Court and he should be 

posthumously granted veteran status.  

Statutorily, there is precedent for a posthumous acknowledgment of veteran status. 

The existence of statutes like 38 USC § 5121 (Payment of certain accrued benefits upon 

death of a beneficiary) and 38 USC § 5121A (Substitution in case of death of claimant) 

establishes that certain determinations (e.g., veteran status, compensation, pension) can 

be made even after the death of the veteran. 



It is important to note that a determination and posthumous acknowledgment of 

Mr. Hunt’s veteran status would not entitle his family to any monetary benefits; however, 

it is no less important for that. Instead, it would affirm and honor the last wishes of a man 

who fervently fought for his veteran status, not for compensation, but for need-based 

pension, allowing him access to a significant benefit – burial in a national cemetery.  

According to 38 U.S.C. § 2402(a)(1), an individual must be a veteran (or one of a 

limited number of other individuals; e.g., Reserve or Reserve Officer Training Corps 

(ROTC) member, spouse or minor child of a veteran, etc.) to be eligible for burial in a 

national cemetery. 38 U.S.C. § 101(2) is the governing statute and defines a veteran as “a 

person who served in the active military, naval, air, or space service, and who was 

discharged or released therefrom under conditions other than dishonorable.”  

Mr. Hunt meets those requirements. He served in the United States Navy and 

received a General, Under Honorable Conditions discharge. [Appendix A – DD-214] 

Additionally, his death certificate shows that Wayne Robert Hunt was laid to rest on 

November 3, 2022 and is interred in the Massachusetts National Cemetery in Bourne, 

Massachusetts, a cemetery that is under the jurisdiction of the NCA. [Appendix B – 

Wayne Hunt’s Death Certificate] The National Cemetery Administration (NCA) 

acknowledged Wayne Hunt’s veteran status by authorizing his burial in a national 

cemetery. 

This later interment conflicts with the earlier Veterans Benefits Administration 

(VBA) decision, which determined that Mr. Hunt was ineligible for VA pension as a 

result of his military separation, despite his General, Under Honorable Conditions 



discharge. The VBA denied, and the BVA affirmed, Mr. Hunt need-based pension, 

reasoning that he was barred because he was discharged by reason of court-martial. As 

we argued in our Brief, filed December 14, 2022, we do not believe this to be the case.  

By regulation, the Veterans Benefits Administration (VBA) is responsible for 

making determinations for requests pertaining to decedents “whose character of discharge 

may potentially bar eligibility” for burial in a national cemetery. 38 C.F.R. § 38.620, 

Note 1. In the matter at issue, they were either consulted and found him eligible or they 

were not consulted at all. Either way, the NCA and VBA decisions are in conflict and 

must be resolved.  

The NCA and VBA made conflicting determinations regarding Mr. Hunt’s veteran 

status. This conflict must be resolved for Mr. Hunt to receive his benefit – continued 

interment in the Massachusetts National Cemetery. For the reasons discussed above, we 

respectfully request that this Court keep open Mr. Hunt’s case and resolve the existing 

conflict in favor of Mr. Hunt.  

Respectfully submitted, 

  

     __/s/ Ashlyn M. Anderson-Keelin_______  

     ASHLYN M. ANDERSON-KEELIN 

     Supervising Attorney 

The Bob Parsons Veterans Advocacy Clinic 

University of Baltimore School of Law  

1420 N. Charles St.  

Baltimore, MD 21201 

(410) 837-6723 
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Appendix B:  

Wayne Hunt’s Death Certificate  
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