
March 5, 2021 

Karen R. Shorette 
 

 

Secretary Denis McDonough 
Department of Veterans Affairs 
810 Vermont Ave., NW 
Washington, DC  20420 

RE: Command Chief Master Sergeant (Air Force Retired) Charles R. Shorette,  

Dear Secretary McDonough, 

I am appealing to you based on what you said in your February 9 blog that you will be a “fierce, 
staunch advocate for veterans and their families,” because I can’t find anyone else in the VA 
who shares your concern. 

Please note that I have already tried (for the past 2 ½ years) to resolve this issue at the local and 
regional levels. I also contacted the White House VA Hotline on March 20, 2020, and again on 
April 20, 2020 (Case Nos. 02547538 and 2683125). Their original email said they would provide 
a response within approximately 30 days, but it has been almost a year and they have never 
contacted me with a resolution (see Attachment 4, email from WH Hotline). 

My husband has been an inpatient at the Northern Indiana VA Healthcare System, Marion 
branch, since April 2008. He has Primary Progressive Multiple Sclerosis and dementia, among 
other issues (100 percent service-connected). I have been my husband’s court-appointed legal 
guardian since February 2009. I also have been the payee for his VA compensation since 
December 2008 (until the VA suddenly and without cause removed me in April 2018). 

The Department of Veterans Affairs allowed a medical staff member, Denise Morino, to take 
retribution against me because she was mad that my sons and I had disagreed with an action they 
wanted to take regarding my husband’s daily activities. (In a teleconference my son and I had 
with the VA staff in 2017, Ms. Morino threatened to go through the VA “channels” to do 
whatever was necessary to implement the actions she wanted to take.) As retribution, she filed a 
complaint with the VA stating that I had misused my husband’s funds. However, what she did 
not know was that in July 2010, the VA had directed me to use those funds for monthly 
household expenses (see Attachment 1). And rather than do a complete investigation, where they 
would have discovered the documentation for this direction, the VA chose to believe her false 
accusations. 

After two years of trying to prove my innocence to the VA, they (the VA) finally provided their 
own analysis in a letter dated March 13, 2020, ultimately showing that I had done nothing wrong 
(see Attachment 5 and the note in this paragraph), but they still have not reinstated me as payee 
or returned to me the 3 years of compensation that they have been withholding (approximately 
$123,000 at this point), nor have they responded to my attorney’s last correspondence with them 
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(see Attachment 6), even though we have verification that they received said correspondence in 
June 2020 (almost a year ago). [Note: In their final analysis, they did say that I misused 
$30,306.17, but that was because they were not taking into consideration the more than $60,000 
of VA funds that were – and still are – in the bank in my husband’s VA account (see Attachment 
7). I subsequently sent them proof (in June 2020) of the existence of those funds, but they have 
not responded.] 
 
 
The facts in a nutshell: 
 

1. A VA medical staff member at the Marion, Indiana, VA facility took retribution against 
me by filing a formal complaint stating that I had misused my husband’s VA 
compensation.  

2. Without a full investigation, the VA removed me as payee for my husband’s VA 
compensation in April 2018 (see Attachment 2). 

3. The VA based their decision to remove me as payee solely on the FALSE accusations of 
the staff member (see Attachment 3). 

4. In July 2010, the VA had directed that the majority of the VA funds were to be used for 
monthly household expenses (see Attachment 1). 

5. I have provided the VA with documentation proving there was no misuse of my 
husband’s funds. However, they have not dismissed the case and reinstated me as payee. 
Nor have they returned to me the approximately $123,000 that they approved in July 
2010 for use as monthly expenses. 

6. The new payee has never provided me with a monthly accounting, so I have no way of 
knowing if he is misusing the funds or not. It’s a real concern because I have a letter that 
he sent to my husband stating that he would allow my husband up to $1,000 a month for  
miscellaneous expenditures, even though my husband is in a locked-down dementia unit 
and the VA had directed that my husband receive only $100 a month. So the new payee is 
not abiding by the VA’s original direction for the allocation of my husband’s VA 
compensation by providing me with the funds for the monthly household expenses, nor 
has he ever provided me with a periodic accounting of the funds. 

7. My attorney took this case to the Madison County (Indiana) court, where the legal 
guardianship is held, and the judge ruled that I should be reinstated. No one from the VA 
even showed up to the proceedings. However, the VA subsequently informed us that the 
county court has no jurisdiction, and that we needed to take it to the federal court. So we 
did that, where a judge told us that she had no jurisdiction either. I have proven my case 
to the VA, but no one will acknowledge that they made a huge mistake in removing me 
as payee and withholding the funds.  

 
I have documentation for everything I have done over the past 2½ years to try to prove my 
innocence. The bottom line is that a lowly medical staff member was allowed to take retribution 
against me. 
 
I need the funds that the VA has been withholding since April 2018. Since I have proven that I 
did not misuse the VA funds, I’m hoping that you can help me get reinstated as payee and order 
that those funds be turned over to me in their entirety immediately.  
 
I also believe that Ms. Morino should be fired for her role in this fiasco. The patients’ rights 
handbook specifically states that the patient has the right to make his/her own decisions 



regarding their care, without fear of retribution. Ms. Morino has caused untold mental/emotional 
stress, as I have awakened in the middle of every night for the past 2 ½ years worrying about 
this. 
 
I can provide any other documentation that you need, although I believe that you should already 
have access to the majority of it (VA file number ).  
 
Please feel free to call me at any time. Thank you. 
 
Respectfully, 
 
 
Karen R. Shorette 

 
 

 
 
 
 
Enc. 
Attachment 1, VA letter directing expenditures for funds 
Attachment 2, VA letter naming new payee 
Attachment 3, VA letter stating false accusations by VA staff member 
Attachment 4, White House VA Hotline email 
Attachment 5, VA analysis 
Attachment 6, Attorney Letter to VA 
Attachment 7, Bank Statement 
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Veteran Justice Group, LLC, Detailed Comments on the 
Notice of Proposed Rulemaking Regarding VA Fiduciary 

Activities at 79 Fed. Reg. 430 (Jan. 3, 2014) 

General Comment 

VLG does not agree that Congress intended to pre-empt state law 
when it narrowly authorized the Secretary to appoint a third party to 
handle the finances of a veteran when he or she cannot do so 
themselves.  To the contrary, VJG submits that Congress intended VA 
to fully utilize the extensive and well-developed state law in this area 
to aid in the appointment, regulation, and oversight of its fiduciaries.  
In our view, VA and VA beneficiaries would greatly benefit from such a 
change in position. 

Indeed, it has been VJG’s experience that the vast majority of VA 
fiduciary “problems” it has encountered were violations of the law of 
the state of residence, such as failure to provide information to the 
beneficiary, violations of the duties of candor and loyalty, and failure to 
act in the best interest of the beneficiary.  As VJG reads the proposed 
rules, each of these types of problems would be violations under the 
new program’s “culture” change.  Yet, historically, VA has defended the 
fiduciary’s failure(s) to comply with these duties under the federal pre-
emption rubric.  At the very minimum, therefore, VA should specifically 
identify how or whether it intends to require the same fundamental 
duties (e.g., loyalty, candor, etc.) that are not addressed in its 
regulations, but are fundamental to the “fiduciary” concept.   

In any event, VJG submits that there is no reasonable basis for the 
Secretary’s interpretation of 38 U.S.C. section 5502(a)(1) finding that 
“Congress intended to preempt State law” in authorizing a VA fiduciary 
program.  79 Fed. Reg. at 430.  Indeed, the single cited basis for this 
position – the phrase “regardless of legal disability” – is facially 
unrelated to the issue.  To the contrary, in the proper context, the 
Secretary’s reliance on this phrase is even more curious. 
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Where it appears to the Secretary that the interest of the 
beneficiary would be served thereby, payment of benefits 
under any law administered by the Secretary may be made 
directly to the beneficiary or to a relative or some other 
fiduciary for the use and benefit of the beneficiary, 
regardless of any legal disability on the part of the 
beneficiary. 

 
38 U.S.C. § 5502(a)(1) (emphasis added).   
 

A plain reading of the “legal disability” language shows that the 
phrase refers to a beneficiary’s “legal disability,” e.g., legal 
incompetency, and has nothing to do with pre-emption.  In addition, a 
state’s laws imposing requirements on a fiduciary, e.g., duties of candor 
and loyalty, are reasonably construed as a “disability” and, even if they 
could be so construed, would be disabilities of the fiduciary, not the 
beneficiary, and so not consistent with the plain language of the 
statute.  There is, therefore, no reasonable stretch of this language that 
supports pre-emption of a traditional and well-developed area of state 
jurisdiction. 

 
Further, this issue was resolved by the U. S. Supreme Court over 75 

years ago.  Hines v. Stein, 298 U.S. 94 (1936), addressed the question 
and rejected the Secretary’s supremacy theory.   

 
During many years, Congress has recognized the propriety, 
if not the necessity, of [e]ntrusting the custody and 
management of funds belonging to incompetent pensioners 
to fiduciaries appointed by state courts, without seeking to 
limit judicial power in respect of them.  To the contrary, it 
has directed that whenever any guardian, curator, or 
conservator fails properly to execute his trust, etc., the 
[Secretary] may appear in the court which has appointed 
and make proper presentation of such matters.  Authority 
of the state courts over guardians for incompetents is thus 
definitely recognized.   
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.  .  . 

Nothing brought to our attention would justify the view 
that Congress intended to deprive state courts of their usual 
authority over fiduciaries, or to sanction the promulgation 
of rules to that end by executive officers or bureaus. 

Hines, 298 U.S. at 98 (emphasis added) (internal citations and 
quotations omitted).  Since 1936 then, the Secretary has been obligated 
to respect state fiduciary authority.  See, e.g., In re Sykes, 9 Kan.App.2d 
315, 317 (1984) (state court “not limited or subject to direction by VA”); 
In re Vaughn’s Guardianship, 73 P.2d 411, 413 (Ok. 1937) (VA may 
“not substitute its judgment” for that of county court); but see In re 
Guardianship & Conservatorship of Blunt, 358 F. Supp. 2d 882 (finding 
federal law controlled based on Willis v. Brown, 6 Vet. App. 433 (1994), 
overruled by Freeman v. Shinseki, 24 Vet. App. 404 (2011)). 

 
Thus, Congress did not authorize the Secretary to ignore state law 

or authorize actions or inactions contrary to any state law.   
 
Further, there are well-established legal tests for pre-emption, 

which the Secretary did not address.  Under those tests, even ignoring 
Hines, the Secretary’s position is legally defective.   

 
An analysis of whether pre-emption exists starts with “a 

presumption that the state statute is valid, and asks whether [the pre-
emption proponent] has shouldered the burden of overcoming that 
presumption.”  Pharm. Research & Mfrs. of Am. v. Walsh, 538 U.S. 644, 
661-62 (2003); see also Davies Warehouse Co. v. Bowles, 321 U.S. 144, 
153 (1944).  “Preemption fundamentally is a question of congressional 
intent.”  English v. General Elec. Co., 496 U.S. 72, 78-79 (1990).  Thus, 
within Constitutional limits, Congress may pre-empt state authority by 
so stating in express terms.  Pac. Gas & Elec. Co. v. State Energy Res. 
Conservation & Dev. Comm’n, 461 U.S. 190, 203-04 (1983) (citing Jones 
v. Rath Packing Co., 430 U.S. 519, 525 (1977)).  VA’s reliance on the 
“legal disability” language does not overcome this burden. 
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Congress Did Not Expressly Pre-empt State Law 
 

As discussed above, there is no statutory language that can be 
construed as an expressed pre-emption of any state trust, estate, or 
fiduciary law.  To the contrary, other fiduciary program statutes direct 
the Secretary to state court should he take issue with a fiduciary’s 
activities or accounting.  See, e.g., 38 U.S.C. §§ 5502(b), 5507(d).  In 
light of these explicit statutes, the Secretary’s unexplained 
interpretation of “regardless of legal disability” as pre-empting state 
law must fail. 

 
In the absence of explicit statutory language, Congressional intent 

may be implied only from a pervasive “scheme of federal regulation,” 
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947), where 
compliance with both federal and state laws is physically impossible, 
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 
(1963), or where state law “stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress.”  Hines v. 
Davidowitz, 312 U.S. 52, 67 (1941).  A mere “modest impediment” to 
the federal activity, however, is not “a sufficient basis for pre-emption.”  
Walsh, 538 U.S. at 677; see also Florida Lime, 373 U.S. at 142-143 
(conflict arises when “compliance with both federal and state 
regulations is a physical impossibility” (emphasis supplied)).  

 
The VA fiduciary program is not a robust “scheme” created by 

Congress; it is a minor program of a single department applicable only 
under specific and narrow circumstances.  See generally 38 U.S.C. 
§ 5502(a).  Rather than a robust “scheme,” Congress provided only the 
barest outlines of the duties and responsibilities of a VA-appointed 
“fiduciary.”  Indeed, the relevant statutes specify only duties and 
responsibilities of the fiduciary to the agency.  See, e.g., 38 U.S.C. 
§ 5502(b) (“render an account to the Secretary”); § 5509 (fiduciary to 
receive payments at regional office when failing to provide 
accountings).  Congress notably omitted any guidance on the “duties of 
the trust” or how “to administer the estate according to law.”  Indeed, 
there are no directions at all regarding a fiduciary’s duties to the 
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beneficiary – a seemingly key area for a “scheme” intended to protect 
beneficiaries from abuse by appointed fiduciaries.   

 
This is a particularly significant omission, as a citizen’s “trust” and 

“estate” are state creations, the associated “duties” and “law” are also 
creatures of state law.  If anything, the general language of the 
statutory provisions require reliance on state laws regarding fiduciary 
conduct, duties, and responsibilities to properly implement Congress’s 
direction that an appointed fiduciary act for the “benefit of the 
beneficiary.”  38 U.S.C. § 5502(a)(1); see also id. §§ 5502(b) (“Secretary 
may appear . . . in the court which appointed such fiduciary”); 5502(d), 
(e) (escheatment determined by state law).  Thus, if anything, it 
reasonably appears that Congress intended that VA actually 
incorporate, or at least abide by, state law whenever possible. 

 
Even where Congress has not entirely displaced state regulation in a 

specific area, state law is pre-empted only to the extent that it actually 
conflicts with federal law.  Pac. Gas & Elec, 461 U.S. at 204 (emphasis 
supplied).  Such a conflict arises when “compliance with both federal 
and state regulations is a physical impossibility.”  Florida Lime, 373 
U.S. at 142-143 (emphasis supplied).  VA has not identified any conflict 
between any state law and any VA rule, existing or proposed. 

 
The Supreme Court has been even more reluctant to infer pre-

emption from the comprehensiveness of regulations than from the 
comprehensiveness of statutes.  To infer pre-emption whenever an 
agency deals with a problem comprehensively is virtually tantamount 
to saying that whenever a federal agency decides to step into a field, its 
regulations will be exclusive.  Hillsborough County, Fla. v. Automated 
Med. Laboratories, Inc., 471 U.S. 707, 717-18 (1985).  Such a rule, of 
course, would be inconsistent with the federal-state balance embodied 
in Supremacy Clause jurisprudence.  Id.; Jones, 430 U.S. at 525.  Even 
the Secretary’s proposed regulations, which are admittedly more robust 
than the existing regulations, thus do not provide a basis for pre-
emption. 
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In stark contrast to Congress’s general program requirements, state 
laws establish a detailed and comprehensive legal structure governing 
the conduct and oversight of fiduciary activities.  For example, Maine 
law explicitly characterizes an agent under a power of attorney as a 
“fiduciary” who must “act in accordance with the principal’s reasonable 
expectations to the extent actually known by the agent and otherwise 
act as a fiduciary under the standards of care applicable to trustees as 
described under Maine’s Trust Code.”  18-A ME. REV. STAT. ANN. § 5-
914(A), see also 18-B ME. REV. STAT. ANN. §§802-807 and Ch. 9.  
Further, Maine law specifically governs an agent’s authority with 
respect to benefits from governmental programs or military service. 
section.  18-A ME. REV. STAT. ANN. § 5-944.  Indeed, the richness of 
state laws provide numerous requirements and controls that will 
benefit VA beneficiaries. 

 
In sum, the NPRM does not contain an adequate legal basis for the 

federal pre-emption of state laws regarding fiduciary activities and 
proposed rules based on such supremacy are also inadequately based.  
In any event, VJG urges VA to reconsider its position and view 
applicable state laws as supplementing its fiduciary regulations and 
providing highly developed standards in aid of the program “culture 
change” VA seeks.   
 
Specific Comments 

 
A. VA should establish clear evidentiary standards upon which to base 

a decision that a claimant is “unable to handle” his or her finances. 
 
The fundamental decision which triggers application of the fiduciary 

program requirements is a final “rating” that a claimant is “unable to 
handle” his or her finances and VA involvement is required.  38 U.S.C. 
§ 5502(a).  Yet, nowhere in the proposed regulations are the standards 
for this initial decision discussed.   

 
VJG submits that such standards are required in the program rules 

to ensure that claimants are not arbitrarily and capriciously deprived 
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of the right to control their own property.  This is not a speculative 
concern.  VJG has participated in several fiduciary matters where a 
claimant has been adjudicated as unable to handle his finances based 
on: (1) an otherwise unexplained check of a “no” box on a medical 
examination form, (2) a statement that a claimant’s spouse “handled 
the checkbook,” and (3) a statement that a claimant “did not handle the 
finances” in his marriage.  In each case, the “finding” was made by a 
single medical examiner and the claimant was fully aware of his 
financial situation, but his spouse had long been the “keeper” of the 
checkbook.  Further, the veteran was not informed of any concern with 
his ability to handle his finances until a proposal to rate him as such 
was received in the mail.   

 
The fundamental right to control one’s own property should not turn 

on such flimsy, even if well intended, conclusions of a single examiner.  
Nor should claimants be thrust into fighting to retain those rights 
without notice of the applicable standards.  The proposed regulations, 
therefore, should establish the applicable evidentiary standards. 

 
B. VA should establish a maximum period after a finding of need 

within which it must appoint a fiduciary. 
 
VJG is aware of VA action to appoint a fiduciary up to 9 years after 

the rating decision finding the claimant unable to manage his finances.  
Further, these long-delayed appointments were made without any 
reconsideration of the medical evidence or other basis of the original 
decision and without regard to “appropriate” financial management by 
the claimant in the years since the decision.  Such long delayed 
fiduciary appointments are disruptive, intrusive, and, in many cases, 
replace well functioning caregiving structures with adversarial 
relationships. 

 
The proposed regulations do not address such situations and risk 

continuation of unnecessary VA intrusion into claimant’s finances.  VA 
should, therefore, establish reasonable time limits for the effectiveness 
of rating decisions and the weight of the underlying medical evidence 
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finding a fiduciary necessary.  At the very minimum, VA should 
establish requirements to review the need for a fiduciary appointment 
after a certain period, to include consideration of the performance of the 
claimant in financial matters since the original decision. 

 
C. The proposed regulations regarding beneficiary rights are 

incomplete.   
 

VA is limited by statute to only exercise its authority to appoint a 
fiduciary “[w]here it appears to the Secretary that the interest of the 
beneficiary would be served thereby.”  38 U.S.C. § 5502(a)(1).  VJG 
has found that the issue of how “the interest of the beneficiary” is 
served by the appointment of a fiduciary is often central to an 
appeal or other challenge to VA action in this area.  Indeed, our 
experience is that VA has historically been unable to articulate a 
specific bases for the need of a VA-appointed fiduciary when an 
attorney-in-fact already exists under state law.  This is especially 
true in cases where VA field examiners decide to appoint a stranger 
in lieu of a long-married spouse or other family member who has 
provided long-term care without any problems noted. 

 
To ensure that VA acts to appoint a fiduciary only in the 

circumstances authorized by Congress, VJG suggests that the 
proposed rules be revised to require VA to articulate in the proposed 
and final rating decisions an explicit statement of the reasons and 
bases for the determination that appointment of a fiduciary (as 
distinct from the status quo of, e.g., an attorney-in-fact, long-term 
caregiver, spouse) is in “the interest of the beneficiary” as required 
by 38 U.S.C. section 5502(a)(1).  In other words, VA should be 
required to state why changing the beneficiary’s current 
arrangement will result in a better situation for the beneficiary 
before invoking its authority to do so.  While there are reasons to 
change existing arrangements (e.g., documented financial 
mismanagement, physical abuse, etc.), in our experience dedicated 
family members and long-term care givers have been ousted in favor 
of strangers without any stated reasons or bases.  Moreover, the 
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result has often been a degradation in the beneficiary’s conditions 
because of delayed or withheld funds, difficulty in communications, 
or outright abuse by the appointed fiduciary.   

 
Proposed section 13.100 thus should be revised to require written 

“reasons and bases” to demonstrate that “the interest of the 
beneficiary” would be served by such appointment.  See 79 Fed. Reg. 
at 431.  In turn, any appeal of the need for an appointment would 
turn on the sufficiency (or insufficiency) of these “reasons and 
bases.”  As such, the existing standards for resolving appeals 
applicable to other beneficiaries would be directly applicable to 
beneficiaries under the fiduciary program as well. 
 
D. The proposed regulations regarding fees for representation of 

beneficiaries require clarification. 
 
VJG attorneys have represented several beneficiaries and their 

families within the VA system, at the Court of Appeals for Veterans 
Claims, state courts, federal district courts, and federal appellate 
courts.  We agree that the unique posture of awarded but unpaid 
benefits in such cases complicates the questions of fair fees for 
representation.  We do not agree, however, that “any representation 
provided by an accredited attorney or claims agent would relate only to 
the fiduciary appointment decisions or decision to pay benefits directly 
with VA supervision.”  79 Fed. Reg. at 432-33.  To the contrary, we 
have represented beneficiaries challenging (1) the initial proposal to 
find the claimant unable to manage his or her funds (e.g., challenge the 
sufficiency of the medical evidence); (2) the need for a VA-appointed 
fiduciary at all (i.e., a Section 5502(a)(1) challenge), (3) VA appointment 
of a fiduciary to replace a spouse or other long-term caregiver, and 
(4) the failure of VA-appointed fiduciaries to comply with VA 
regulations and applicable state laws.  And, as described above, these 
challenges occurred in forums from VA regional offices to the U.S. 
Circuit Courts for the Eighth Circuit and Federal Circuit.  
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Since such a wide variety of actions are possible, simply eliminating 
the use of “past-due benefits” is not an adequate action.  VJG has 
employed a variation of the ubiquitous “contingency fee” arrangement 
used by almost every veterans advocate in benefits cases in its fee-
generating fiduciary cases.  In our method, if a successful result is 
achieved, the fee is a percentage of the benefits withheld by VA or held 
by a fiduciary that is recovered in the beneficiary’s challenge.  The fee 
is paid either after the beneficiary obtains control over the funds or the 
funds are placed under the control of a fiduciary acceptable to the 
client.   

 
In our view, such a fee arrangement has several advantages over 

hourly, fixed price, or allowable combinations.  First, the 
“reasonableness” of contingent fees is well-established in regulations 
and case law.  See 38 C.F.R. § 14.636(e).  Next, fees are only paid if a 
satisfactory result is achieved, as in other benefits cases.  Further, 
obtaining release of awarded but wrongly unpaid benefits is 
fundamentally similar to an action to obtain an award of benefits 
wrongly denied.  Indeed, both require the same skills and effort to 
identify the relevant facts and law and advocate for a favorable 
outcome.  Finally, beneficiaries under the fiduciary program are even 
less likely than other appellants to have adequate funds to support an 
hourly or fixed price fee agreement.  Finally, this fee methodology has 
been submitted for review to fiduciary program managers and was 
found to be compliant with regulations. 

 
Proposed section 13.40 thus should be revised to explicitly permit 

contingency fee arrangements based on the recoupment of unpaid 
benefits or funds controlled by a challenged VA-appointed fiduciary.  
Further, the regulations should explicitly recognize a fee agreement 
entered into by a beneficiary who is legally competent to enter into 
contracts or a duly authorized attorney-in-fact or other representative 
recognized under the laws of the state of residence, regardless of the 
beneficiary’s ability to manage VA funds. 
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E. Reliance on previous criminal and credit checks is not adequate 
for re-appointment of a fiduciary.   
 
The VA fiduciary program has long suffered from VA-appointed 

fiduciary misdeeds.  While nothing can prevent a determined miscreant 
from intentionally mismanaging a beneficiary’s funds, VJG believes 
that routinely performing credit and criminal checks is one of the best 
means to identify such misdeeds.  In particular, requiring a review of a 
fiduciary’s credit report upon each appointment is a cost-effective 
means to identify suspicious financial activity by those individuals.  
Indeed, VJG supports routine (e.g., annual or bi-annual) review of each 
fiduciary’s and each beneficiary’s credit report for suspicious activity as 
a means of identifying suspicious financial activity in either 
individual’s accounts. 

 
Proposed section 13.100 therefore should be revised to require credit 

and criminal reports upon each appointment and routine credit reviews 
for fiduciaries and beneficiaries. 
 
F. Face-to-face beneficiary interviews should be limited to situations 

requiring information that cannot be obtained by other means.   
 
VJG supports face-to-face interviews with potential fiduciaries.  

Historically, however, VA has required “face-to-face” interviews with 
beneficiaries, not only potential fiduciaries.  VJG is not aware of any 
statutory requirement for such beneficiary interviews.  In any event, 
other than verifying the physical condition of the beneficiary’s living 
conditions, such interviews rarely result in any information that is not 
already in the record or which could be obtained from caregivers, 
medical providers, or other third parties. 

 
Indeed, the purported reason for such beneficiary interviews has 

been to establish the financial needs of the beneficiary and set the 
budget for the fiduciary to implement.  Yet, interviewing an individual 
who has been found “unable to handle their finances” regarding his or 
her financial needs defies common sense and can only produce 
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inherently unreliable information.  Indeed, VJG has documented cases 
of an “interview” with a sleeping beneficiary and a mentally-challenged 
beneficiary cited as the basis for establishing the beneficiary’s budget.  
Further, such interactions can be detrimental to a beneficiary’s health 
under many circumstances.   

 
Proposed section 13.100 therefore should be revised to explicitly 

separate the verification of living conditions and beneficiary well-being 
from beneficiary “interviews,” which are generally not to be required 
unless there is a clear need and reasonable expectation that the 
beneficiary is the only or at least the best source of the information 
being sought. 
 
G. The proposed temporary fiduciary rules do not address the 

inherent conflict with actual appeal durations.   
 
As noted by VA, 38 U.S.C. section 5507(d) limits temporary fiduciary 

appointments to not exceed 120 days.  The statute also states that a 
temporary fiduciary is to “protect the assets of the beneficiary while a 
determination of incompetency is being made or appealed.”  38 U.S.C. 
§ 5507(d) (emphasis added).  VJG experience is that an appeal of a 
fiduciary program decision, as with any other appeal of a VA benefits 
decision, takes from many months to many years to resolve.  There is, 
thus, a conflict between the statutory time restriction on temporary 
fiduciary appointments and the practical duration of an appeal in the 
normal course. 

 
Proposed section 13.100 does not address this conflict or identify 

how VA intends to comply with both the statutory direction to “protect 
the assets of the beneficiary” during an appeal and the limit of 
temporary fiduciary appointments to 120 days.  VJG submits that 
because Congress explicitly established a 120 day limit for temporary 
fiduciaries, VA must establish an adjudicatory process that resolves 
incompetency issues and appeals of fiduciary program decisions within 
120 days.  Without such a requirement, a beneficiary would be left 
without any protection of his assets during the bulk of the appeal. 
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VJG recognizes that the imposition of a strict time limit for 
resolution of fiduciary appeals differs from the general canon that VA 
“has no time limits” for its adjudication processes.  Fiduciary matters, 
however, are unique in the VA system, in that they involve government 
management of already awarded benefits (i.e., the beneficiary’s money).  
Thus, fiduciary appeals are properly given priority over other appeals.  
Indeed, timely resolution of appointment issues is critical to protecting 
a beneficiary’s assets, which is Congress’s stated purpose for section 
5507(d).  It is also consistent with the discussion regarding proposed 
section 13.600.  See 79 Fed. Reg. at 449 (“We intend that appeals in 
fiduciary matters would be processed expeditiously”).  Thus, a specific 
fiduciary appellate process is required. 

 
H. Excluding family members and caregivers from appointment as 

temporary fiduciaries is arbitrary and contrary to stated need to 
expeditiously appoint qualified individuals. 
 
VJG disagrees with the limitation in proposed section 13.100 to limit 

temporary fiduciaries to “individuals and entities that already meet the 
qualification criteria for appointment and are performing satisfactorily 
as a fiduciary for at least one other VA beneficiary.”  This definition 
necessarily excludes family members, including spouses, and other 
long-term caregivers from serving as a temporary fiduciary because 
they will be very unlikely to have served as a fiduciary in any other 
case.  VJG submits that there is no legitimate basis for such a blanket 
exclusion or deviation from the proposed order of preference of fiduciary 
appointment. 

 
It has been VJG’s experience that family members and long-term 

caregivers are the most familiar with a beneficiary’s needs and can 
most quickly assume the role of temporary fiduciary in most cases.  
This is especially true where that individual has already managed the 
beneficiary’s finances either formally or informally without complaint 
or noted deficiency.  In such cases, VA can quickly establish a 
satisfactory track record and, if appropriate, waive formal 
investigation.  To be clear, VJG recognizes that there will be cases 
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where family members or long-term caregivers will not be an 
appropriate choice for temporary fiduciary.  VA, however, has not 
provided a sufficient basis for a blanket deviation from the usual order 
of preference in temporary fiduciary appointments. 
 
I. Field Examiner Qualifications   

 
VJG strongly supports clarification of the scope of a field examiner’s 

duties as contained in proposed section 13.120(b).  The proposed 
regulations, however, do contain or point to the qualifications and 
training requirements applicable to field examiners.  Indeed, it has 
been VJG’s experience that field examiners are and will continue to be 
required to make determinations, such as the adequacy of living 
conditions, “budget” approvals, and fiduciary performance evaluations, 
for which they have little, if any, formal training and often only on-the-
job experience.  Further, as in the case of the field examiner’s 
“interview” of an admittedly sleeping beneficiary, the standards of 
adequate performance can vary widely. 

 
J. Fiduciaries should provide funds as requested unless there is an 

articulable reason not to disburse. 
 
VJG also strongly supports the “culture change” embodied in 

proposed section 13.140.  We note, however, that the culture change 
should not be limited to the appointed fiduciaries.  A change in the 
culture of VA fiduciary program personnel, especially field examiners, 
is as important as – if not more important than – individual fiduciary 
program changes.  Indeed, it is our experience that fiduciaries have 
historically responded only to their supervising field examiners, 
regardless of other requirements.   

 
In VJG’s view, the single most important change to implement the 

new “culture” is a complete reversal of the existing approach to 
responding to requests for funds for the benefit of the beneficiary.  In 
our experience, legitimate requests for funds often do not receive a 
response, are paid only after repeated requests and after excessive 
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delays, or are substantively reduced without explanation.  Indeed, as a 
practical matter, there appears to be a wide-spread presumption that 
any request for funds is inherently suspect and is to be paid only if the 
fiduciary cannot avoid doing so. 

 
Consistent with the proposed culture change, therefore, VJG 

suggests that section 13.104 explicitly require that requests from 
beneficiaries (or their authorized representatives) for funds are 
presumptively reasonable and should be paid unless the fiduciary can 
articulate a specific reason or reasons for not doing so.  Further, 
payments should be made within a set time limit, for example within 
10 days of receipt of the request.  Such a presumption will not prevent 
the fiduciary from requesting a reasonable explanation of the need for 
the funds, requiring evidence of proper expenditure of the requested 
funds, or denying requests that are improper or not in the best interest 
of the beneficiary.  It would only require the fiduciary to document a 
reason for denying the request, which would facilitate review by the 
supervising field examiner and provide the basis for any challenge of 
the denial.   

 
K. VA should explicitly pre-empt higher state fees   

 
VJG agrees with the language in proposed section 13.220 that 

explicitly bars fiduciary fees based upon one-time or lump-sum benefit 
payments because there is no relationship between the amount of a 
beneficiary’s funds and the fiduciary’s effort in managing those funds in 
the case of one-time or lump-sum transfers.   

 
Proposed section 13.220, however, does not address the payment of 

more than 4 percent fees when state law allows such payments to 
fiduciaries in other situations.  For example, VJG is informed that fees 
of up 5 percent of a beneficiary’s monthly benefits have been allowed in 
Florida for that reason.  Such payments, whether allowed by state law 
or not, clearly violate Congress’s expressed authorization of a “4-
percent ceiling” for fiduciary fees.  See 79 Fed. Reg. at 440 (citing 38 
U.S.C. § 5502(a)(2)).  VJG submits that this language explicitly pre-
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empts state laws authorizing fees exceeding 4 percent of a beneficiary’s 
monthly VA benefits.  See Pac. Gas & Elec. Co. v. State Energy Res. 
Conservation & Dev. Comm’n, 461 U.S. 190, 203-04 (1983) (citing Jones 
v. Rath Packing Co., 430 U.S. 519, 525 (1977)) (Congress may pre-empt 
state authority by so stating in express terms).   

 
VA, therefore, should explicitly state in its regulations that 

regardless of state laws, a fiduciary fee cannot exceed 4 percent of a 
beneficiary’s monthly VA benefits payment.  Indeed, it is ironic that 
VA’s position is that program regulations pre-empt state law, 79 Fed. 
Reg. at 430, and has repeatedly invoked federal supremacy over state 
laws in defense of its conflicting requirements, see, e.g., Solze v. 
Shinseki, CAVC 12-1512, but has failed to do so in this area.  As it is 
clearly in interest of a beneficiary to not pay a higher fee than allowed 
by federal law, VA has duty to prevent such unauthorized fees whether 
or not explicitly stated in the regulations.  Clarification of the apparent 
confusion over this issue through regulatory language, however, would 
be the most direct means of addressing this issue. 

 
L. VA authority over non-VA funds and other beneficiary property   
 

VJG welcomes clarification of the scope of accountings and those 
individuals and accounts subject to accountings as discussed in 
proposed section 13.280.  VJG also recognizes that because a fiduciary 
may have access to beneficiary accounts in addition to the account 
containing VA benefits, it is necessary to include those accounts to 
ensure proper actions by the fiduciary.  Our concern is that neither this 
section or any other section in the proposed rules identifies the proper 
scope of VA’s control of non-VA funds in those accounts and other 
beneficiary assets. 

 
It has been our experience in essentially every fiduciary case that 

VA field examiners require detailed information, including account 
numbers and other access information, regarding all financial accounts, 
income, real and personal property, and other assets of a beneficiary 
and family members as a part of the initial field examination.  Further, 
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the budgets subsequently set by the field examiners require 
expenditure of all non-VA funds before VA benefits are authorized for 
expenditure.  Failure to provide the requested information or to expend 
funds in the directed manner has resulted in suspension of all VA 
benefits.  VJG, however, is unaware of the legal authority for either of 
these demands.  Thus, the scope of VA’s authority in this area should 
be explicitly stated in the program rules. 

 
Although the “culture change” discussed in the proposed regulations 

may result in some improvement in the above areas, VJG suggests that 
VA explicitly define the scope of its authority to (1) inquire of a 
beneficiary’s non-VA assets; (2) require disclosure of financial or other 
asset information by any family member (whether or not a potential 
fiduciary); and (3) require information regarding, or asserting control 
over the expenditure of, non-VA funds.  By establishing the scope of 
VA’s authority in these areas, field examiners, beneficiaries, and family 
members will be fully informed of the information that can be 
appropriately requested.  Such transparency will also go a long way 
towards minimizing conflicts in this area. 

 
M. Appeals   

 
As with many other of the proposed regulations, VJG appreciates 

and supports VA’s efforts to better define the rules regarding appeals of 
fiduciary matters in proposed section 13.600.  We agree with the listed 
decisions for which appeal is possible.  We do, however, believe that the 
regulation should specifically list the “incompetency” decision as being 
an appealable decision.  We recognize that such decisions are now 
handled as any other “rating decision,” but it is unclear whether VA 
intends to continue doing so or to apply the new section 13.600 to those 
decisions.  In any event, language should be added to clarify this issue. 

 
More substantively, we do not understand the purpose of, or the 

legal basis for, the proposed language to “close the record” on appeal.  
79 Fed. Reg. at 461.  VA did not provide any reason or basis for closing 
the record at the proposed point in the proceeding.  In any event, such 
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an action is not reasonably viewed as providing any appreciable benefit, 
as schedule concerns could be addressed by limiting submittals on the 
record to a reasonable period, e.g., 45 days after VA recognition of the 
appeal.  Further, it has been our experience that because fiduciary 
appeals often involve mentally challenged or impaired beneficiaries, the 
record is highly likely to be incomplete or otherwise in need of 
enhancement to ensure a fair and well-founded decision on appeal.  The 
proposal to prohibit any changes to a fiduciary record after an initial 
decision is, therefore, an arbitrary and capricious action significantly 
undermining the rights of an appellant to a fair review on appeal and it 
should be removed from the final rule. 

 
Further, VJG is unaware of any reason why existing agency 

appellate procedures would not be appropriate to fiduciary appeals.  
Indeed, an appellant’s rights to fair process and due process, including 
the right to a complete and accurate record on appeal, are even more 
important in fiduciary appeals because the funds at issue are already 
awarded (i.e., the beneficiary’s property), not pending award (i.e., 
government property).  See, e.g., 38 C.F.R. § 3.103; Cushman v. 
Shinseki, 576 F.3d 1290 (2009).  The proposed rule, therefore, should 
state that appeals of fiduciary decisions are governed by the same 
regulations as other benefits decisions. 
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